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slexion,’’ without even the offer of the Prince of 
Morocco to ** make incision for these seats, to prove 
whose blood is reddest;’’ but with rude boldness 
dash in, demanding their rights in this Hall. 
Are you prepared for that? Sir, you have already 
been threatened with Fred Douglas, whiter than 
the lightest of these sixteen; and in his person, in 
a little while longer, you may have to meet this 
uestion again. 

But it has been said that the decision of the Su- 
preme Court applies only to those persons of color 
whose ancestors were imported into this country 
and sold as slaves; and that it is not made to ap- 
year affirmatively in the testimony that these mu- 
attoes and persons of color who voted were de- 
scended from such ancestry. Very true, sir; the 
plea in abatement upon which the issue was made 
up averred that Dred Scott was descended of Af- 
rican ancestors thus imported and sold; and the 
letter of the decision, of course, conforms to it. 
But, in absence of proof to the contrary, the court 
might well have assumed the fact as a part of the 
public history of the country, and of the world, 
which needed not to be proved. But be that as 


it may, this House, in a matter pertaining to its | 


own peculiar jurisdicticn, and in the exercise of 
its high powers as a purt of this Government, has 
aright, and is bound to take notice of the great 
public facts in its history. Now, does not every 
man know, a8 a part of that history, that no Af- 
rican of the negro race ever came to America 
by voluntary emigration? So said the Supreme 
Court. I quote from the opinion by the Chief Jus- 
tice, page 411: 

‘No one of that race had ever migrated to the United 


States voluntarily ; all of them had been brought here as 
articles of merchandise. 


* And even since the abolition of the slave trade, none 
have ever come of their own accord or as freemen.”’ 


England and France indeed, have both pretend- 
ed to open up facilities for a free emigration from 
Africa. And with what result? At the bar of 
public opinion in each country—before the great 
forum of the world, they stand condemned as re- 
storers of the slave trade in disguise. The mis- 
erable juggle has been exposed. On the 11th of 
December last Lord Clarendon said in debate on 
this subject, that ‘* there could be no such thing as 
a free emigration from Africa, and that the plan 
had utterly and entirely failed.’’ And the Earl of 
Derby, now Prime Minister, in the same debate 
denounced the scheme as identical in substance, if 
notin form, with the slave trade itself; and in 
this sentiment Earl Grey concurred. And later 
still, on the 16th of March last, Lord Brougham 
and the Earl of Malmsbury, both declared in de- 
bate that it was impossible to regard the scheme 
of a free emigration of negroes in any other light 
than as an indirect revival of the slave trade. 

But, apart from all this, the reason of the rule 
applies equally to all of the African race, no mat- 
ter when they may have come to our shores. No 
hegro emigrant could be naturalized. It is not 
alone his descent from slaves in this country that 
degrades him in the scale of social and political 
being. It is his color and his blood. It is be- 
cause he is the descendant of a servile and de- 
Genes race almost from the beginning of time. 

he curse of Ham pursues him in every age, and 
allover the globe. Bayard Taylor—no apologist 
for slavery—speaks but the testimony of history 


when he writes from Nubia, in Upper Egypt, 


that— 


“The only features represented in Egyptian sculp- 
ture are those of slaves and captives taken in Ethiopian 


Wars of the Pharaohs; and that the bgp es and pyramids || 


throughout Nubia, as far as Daref and Abyssinia, all bear 
the hieroglyphy of monarchs ; and that there is no evidence 
in all the valley of the Nile, that the negro race ever at- 
tained a nighes degree of civilization than is at present ex- 
hibited in Congo and Ashantee.”’ 

Sir, no wise people will ever in any manner en- 
courage the attempt to elevate such a race to social 
or political equality. And if the question of law 
were here doubtful, [might well demand that, upon 
these high motives of public policy, the doubt 
should be resolved against the race. Above all I 
would urge these great considerations now and in 
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future, against this same spurious mongrel issue, } 


| in whose behalf a relaxation of this policy is de- 
/manded. Look to Spanish America. Look at 
| Mexico. The blood of the conquerors was lost in 
| the veins of inferior and outcast races, and Mex- | 
| ico has no people to-day. With no tyrant strong 
| enough to bind her down, and no yeomanry fit | 
| for free government, she is the sport of faction, | 
| and the prey of anarchy and bloodshed; and to- 
| day the spirit of the murdered Guatemozin, wan- 
| dering three centuries through the halls of the 
Montezumas, gluts itself with revenge. 


| Sir, it is this same spurious and mongrel race | 
| who constitute your ‘‘ free negroes,’’ North and | 


| South. They will not be slaves, and they are not 
| fit forfreemen. And when this Government shall 
| have been broken up, and the fanaticism of the 
| age shall have culminated in the North in Red 
| Republicanism and negro equality, and the South 


| shall have driven out her free negroes upon you, | 
| and you shall have stolen away her slaves, then | 


| your troubles with this race, which already has 
| plagued America for a century, will but have be- 
gun. They are your petty thieves now; they rob 


your larders and your sheep-cotes; they do fill up | 
|| your penitentiaries, and they would fill up your 


| hospitals and your alms-houses, if you would let 
| them. 





Then they will be your highwaymen; your | 
|| banditti; they will make upyourmobs. With just 


/enough of intelligence, derived from a white an- | 
| cestry, to know, and enough of brutishness, in- 

herited from the old African stock, to avenge, in | 
| any form, the ignominy and degradation of four | 
| thousand years; with fetish ideas of religion and | 


fanatic notions of politics, they are the sans culotle, 


| your revolutions and overturn your governments. | 


Such things have already occurred in history. 
They are not the baseless fabrics of a vision. No 
wonder the States of the Northwest have begun 
to erect constitutional barriers stronger than ever 
against a negro population. In all this there is 
| eminent wisdom and a statesmanlike foresight. 


| ther. Ithank the House now for the courtesy 


in the character of a contestant. 





(APPENDIX. 

The following isa jist of the English cases cited 
by Mr. Vallandigham, in support of the admissi- 
| bility of the declarations or admissions of voters 
in evidence. Some are confined to cases of scru- 
tiny, where all the authorities, without exception, 
| concede that they are to be received; other cases 
| go further still; a few of the cases limit the rule 
to admissions before or at the election; but this 

distinction is generally denied, and the weight 
| of authority is strongly against it. Some of the 
cases treat the evidence as exceptional hearsay; 
but, in a large majority of them, its admissibility 





is put upon the ground that the voters are parties |, 


to the proceeding, and that therefore the evidence 
is originaland not secondary; and, also, not hear- 
sayatail. But whether put upon the one ground 
or the other, it has never been deemed necessary 
to first call the voters themselves as witnesses. 


Bedfordshire.........1715, ‘* Male on Elec. 267, and 2 
Doug. Elec. eases, 315, note. 





Yorkshire ....... + «+1735, Montag. and N........+,...188 
Milborne Port........1775, 1 Doug. Election cases.....134 | 
Shaftsbury........... 1775, 2 “ 66 6 i OB 
| Petersfield......:.. mas” “ AG a, 1 
Tichester ......se.«s1775, 3 sc “ 6. 3a 158 
| Worcester..... ecesec 1776, 3 es 66 meth. 
Milborne Port........1780, Philipps $c $6 247, 249, 
250 
Shaftesbury ...... ..-1781, cited 3 Luder’s Elec. eases. 112 | 
Cricklade ...........1785, cited 2 so hs 66 owASS | 
Seaford...... Veer cccksees 3 66 se W...ed 
Oakhampton ........1791, 1 Prazer’s -“ 466173 
| Leominster.......... 1796, 2 Peckw. 6s *e. 635 
| Cirencester.........- 1803, cited Mont and N.....6....+188 
Iichester .....+....... 1803, | Peckw. Election cases....304 
Middlesex........... 1804, 2 we 6 ies 141 
Weymouth..........1804, 2 “ % Goiasee 228 


Shrewsbury. .....+,..1807, cited Chamb. Law and Pr...187 
Weymouth..........1807, “ “ 187 


|| who, led on by the worst of white men, will make | 


But I have no time to pursue this subject fur- | 


}and attention with which they have heard me || of Parliamentary Elections, page 188. 
| throughout, and regret only that I have been | 


obliged to appear, for the first time in this Hall, | 
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Maidstone........... 1807, cited Chamb. Law and Pr. . 187 
Maldon ..... gee omGan 1807, “ $6 “ ss 187 
WINGROS 00 vedacocses 1807, *« se ee ee 
Monmoiuth.......... 1831, cited Fale. ané Fitz. Election 


CRBOK. ceed codccccesssece U2 
Southampton.......- 1833, P.and K. Elec. eases 213, and 
1 C. and R. Elec. cases,..113 


SSS vacc reve +.+. 1833, P. and K. Election cases,..210 
Petersfield ...... eee 1833, “ sé o..e 
| Galway coanty...... 1833, és bs +... <a 


Ipswich Burough....1835, K. and Omb. Elec. cases 387, 388 
Cariow county......1837, Fale. and Fitz. Elec. cases.. 72 
Second Nottingham. .1842, 1 Bar. and Arm. Elec. cases 195 


Wigan..... Cooneveve 1842, Barr. and Aust............. 143 
Sudhberry..r....008 . 1843, 2 Barr. and Aust,...... oe B45 
Second Horsham....1848, cited Clerk on Elections... .,250 
Lyme Regis..... «++. 1848, « <e  ccencseeskae 
St. Alban’s..........l0u, © é MO ebececct 112 


In the Seaford case, 1785, 3 Luders, 112, and 
the Shaftesbury case, 1781, there cited, the decla- 
rations were rejected where the voters had taken 
the bribery-oath at the polls; but this distinction 
is against principle, and has not been recognized 
in any of the treatises upon the subject, and the 


| direct contrary has been decided in every other 


| 
| 
| 


| 
| 
j 
| 


Great Grimsby........1699, cited Mont. and N. on elec..188 || 





case where the point has been made. (See Shaftes- 
bury, 2 Dougl., page 308; Iichester, 1803, 1 Peck., 
page 304; and Rogers, page 127.) 

The following extracts, from the treatises cited, 
are added: 

** Committees consider the voters as a party in the eause 
to all intents, while his own vote is under discussion ; and, 
upon this principle, if he has possession of a writing which 
the party challenging desires to inspeet, notice to produce 
must be served on bim.’?—See Rogers on the Lav and Prac- 
tice of Election Committees, page 99. 

‘+ Notwithstanding some decisions to the contrary, itseems 
to be the better opinion that what a voter says of his own 
right to vote is an exception to this rule, (as to Hearsay,) it 
being considered as an admission by a party in the cause ; tor 
though not a party to the record, yet, when his own vote is 
in issue, he is considered substantially interested.’ * = * 
*'The modern cases have uniformly decided thatthe decla- 
rations of a voter against his own vote are to be received, 
considering them as the admissions of'a party to the record ; 
and, indeed, in a serutiny, each case is to be considered as 
a separate cause, in which the party supporting the vote, 
and the voter whose vote is under discussion, are the parties 
ou the one side, and the opposers of the vote on the other.”? 
—Ihid., pages 126, 128. 

The foregoing is adopted almost verbatim in 
Montague and Neale on the Laws and Practice 


“ The statements of voters, in cases of scrutiny, are not 
open to objection as being hearsay, as they are looked upon 
then as parties to the suit.’’—Clark on the Law and Practice 
of Election Committees, page 250. 

‘*In point of fact, a scrutiny is, as it has been regarded 
almost uniformly by committees, as to each vote, a caure, 
| in which the supporters of the vote and the voter are the 
‘ parties’ on the one side, and the opposers of the vote are 
the ‘ parties’ on the other. On this principle it was that the 
voter’s own testimony was held inadmissible in support of 
his vote, while it was, and is, evidence against it, as an ad- 
mission against his interest.’’— Warren on Election Com- 
mittees, 596, citing Taylor on Evid. sec. 536, 

Two things are to be borne in mind in consid- 
ering the English cases and authorities upon this 
subject: First, the admissibility of the declara- 
| tions of voters is not confined to cases of bribery, 
| but extends to every other disqualification; and in 
| a majority of the thirty-six cases above cited, 
| other disqualifications were alleged, concerning 
which the declarations were received, Second, 
the evidence is not properly hearsay at all—being 
' the admission or confession of a party to the pro- 
ceedings. | 

Mr. WILSON. I understand, Mr. Speaker, 
that it is the wish of the chairman of the Commit- 
tee of Elections that the debate in this contested- 
election case shall close to-day. L.will not detain 
the House for any great length of time, but will 
| simply state the reasons which induced me to east 

my vote in committee, and will induce me to cast 
| my vote in the House, in favor of retaining the 
| sitting member in his seat, The contestant, who 
| has just addressed the House, (Mr, Vallandig- 

ham,) stated at the outset of his remarks that he 
should not deal with the facts in the case Mr 

Speaker, | shall not imitate the gentleman. | in- 
| tend to deal with the facts and the law, and gov- 
/ern myself accordingly. ont 
_ The election in the third congressional district 
| of Ohio was an exciting one—as much so, per- 
| haps, as any election that ever occurred in the 

Union. The contestant had warm, zealous, act- 
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ive friends, and, no doubt, deserved them. So, || ita part of the testimony of Mr, Vallandigham? '| on the part of the contestant is vague, indefinite, 


THE CO 











also, had the sitting member. Theelection closed. || Is it a part of the testimony of Mr. Campbell? | 


The vote was announced, and Mr. Campbell was 
declared elected by a majority of nineteen. Short- 
ly after the election was determined, Mr. Camp- 
bell, as a member of Congress, was required to 
leave home to attend to his duties here in this 
House. He came, and discharged the onerous 
and responsible duties of chairman of the Com- 
mittee of Ways and Means, I believe even to the 
satisfaction of the party opposed to him, leaving 


his competitor, the contestant, unopposed for at | 


Jeast four months to go through the three coun- | 


ties oe the third congressional district for 
the purpose of producing a long chain of evidence 
that could affect the election. So the case stood 
until the assembling of the present Congress. 
When Congress assembled, an application was 
presented by the sitting member, on account of 


| Elections? 
shall govern and determine this case? There is no | 


reasons which were satisfactory, at least, to a | 
minority of the commiitee, for additional time to | 


take evidence in his case. 
presented to the House. 
was refused. 
Elections were instructed that they should de- 


That application was 


3y that vote the Committee of | 


By a decided vote, it || 


termine the case as between the parties to the con- | 


test upon the evidence taken within sixty days, 
under the law of 1851. I thought at the time that 
that decision was wrong and oppressive. I think 
so still; but I do not intend to discuss that ques- 
tion now. It is sufficient for us to know that the 
House, by its vote, said to the Committee of Elec- 
tions, ** you must determine the facts as between 
these parties upon the evidence taken within sixty 


| Representative from the third congressional dis- 


| place? lask you, again, how thatassumed abstract 
| came here? Who brought it? By what right is 


| By no means—of neither; for how can this be | 
| considered as evidence proper in the case, when 
it was received and filed, as is the fact, more than 
one hundred days after the time required by the 
vote of this House and the resolution of the Com- 
mittee of Elections, under the law of 1851, and 
more than nine months after the election took 


it here to-day? By what authority was it filed 
with the Clerk of the House? What legal officer | 
sent it here? None whatever. No legal officer 
ever presented any abstract to this House of that | 
character, or filed any such with the Clerk. Who, 
then, ordered it to be sent to the Committee of 
Who has made that a paper which 


legal mode by which such testimony, in such form, | 


could have been brought before the Committee of 
Elections. I say the legal mode has not been 
| adopted in this case. 

Now, sir, twenty days after the assembling of 
Congress, and nine months after the election had 
been held, this manufacture for evidence was pre- 


sented, upon which we are called to determine | 
which party is entitled to sit in this House as the 


NGRESSIONAL GLOBE. 





| trict of the State of Ohio, notwithstanding the 


days, under the law of 1851.’’ Shortly afterwards, | 


at one of the first meetings of the committee, a 
resolution was introduced, carrying out the decis- 


ion of the House in regard to testimony and ad- | 


ditional time. The committee considered that they 
were restricted as to the evidence. The House 
had refused to allow the sitting member to return 
te Ohio, and take additional testimony. The com- 
mittee, therefore, were to determine the case upon 
that already taken. 
have referred, the following resolution was unan- 
imously adopted. If lam wrong, I can be cor- 
rected: 

** Whereas the House has declined to give the parties 
leave to take further testimony— 

€ Resolved, That the committee proceed to make up the 
result of the electi 1 on the testimony filed, regularly taken 


within the sixty days, except where the parties agreed that | 


testimony otherwise taken may be read.” 

Here then, all agree, the Committee of Elec- 
tions agree, all political parties agree, that the 
case should be decided upon the evidence taken 
within sixty days, under the law of 1851, and 
that all other evidence should be excluded from 
consideration. This course was followed by the 
committee in the adopuon of the resolution just 


read. The contestant had his evidence before the | 


committee. The sitting member had his evidence 


At this meeting to which I | 


only partially before the committee, and we were | 
to make out our decisions upon that evidence as || 


presented, and none other. 


one witness who testifies as to any majority of 
the sitting member. There is no evidence on the 
part of the contestant showing what the vote was 
on either side. There is no evidence as to the 
majority of the sitting member. It is said that 
Campbell’s majority was pineteen. Where is the 
evidence of the fact?) There was none before the 
committee; there is none before this House; and 
I have just as much right to assume that the ma- 
jority was nineteen hundred as the contestant or 

is friends have to assume that it was nineteen. 
Here is the evidence of perhaps one hundred wit- 
nesses, and not one has testified asto the vote given 
either for Mr. Campbell or Mr. Vallandigham in 
the third congressional district of Ohio. Not one 
witness testifies as to what the majority of the sit- 
ting member was, or whether he had a majority 
of thousands. 

Early in the month of December last, an ab- 
stract was brought into this House, and referred 
to the Committee of Elections, which purports to 
be an abstract of the votes returned in the third 
congressional district to the Secretary of State of 
Ohio. It has been offered in evidence in this case. 
But is it evidence, either under the law of 1851, 
or the resolution of the committee? When was 
it filed? Was it filed within the sixty days? Is 








| 


| 
| 
| 


| 


imperative rule, which was deliberately adopted, 
that all testimony produced after sixty days 
should be rejected. 


Now, if you are prepared | 
to make this rule, as a procrustean bed to be ex- | 


tended or contracted, let it so be understood, and | 


then it will be known that laws and resolutions 
here made may be enforced or disregarded, as 
shall best subserve party ends and party purposes. 

3ut itis said that this is not the character of 
testimony which was intended to be excluded by 


| the rule and the law of 1851; and that, therefore, | 
Why | 


the contestant had a right to produce it. 
| isit not? It isan official act. Itis an official paper. 
| Itis evidence, and must be produced precisely 
as any other evidence in this case. Am I right 
or wrong? There was a proper way by which to 
| have got this assumed abstract before the Com- 
| mittee of Elections. Let us see how. Section 
| eight, of the law of 1837, prescribes as follows: 
** Sec. 8. .And be it further enacted, That the said magis- 


| trate shall have power to require the production of papers ; 
| and on the refusal or neglect of any person to produce and 
| deliver up any paper or L« pers in his possession, pertaining 
to said election, or to produce and deliver up certified or | 


sworn copies of the same, in case they may be official pa- 
pers, he shall be liable to all the penalties prescribed in the 
fifth section of this act; and all papers thus produced, and 
all certified or sworn copies of official papers, shall be trans- 
mitted by said magistrate, with the testimony of witnesses, 


| to the Cierk of the House of Representatives.”’ 


Here is the manner in which official papers can 
be produced. Their production can be compelled. 
The Secretary of State of Ohio could be com- 
~~ to produce them. What then? They must 

e transmitted—by whom? By the contestant? 


| By any individual of the third congressional dis- | 

But, sir, when the committee came to make up || 
that decision, there was nota single particle of | 
evidence; and there is not now, in all the evidence, | 


trictof Ohio? No! but by the magistrate or other 
sworn oflicer, with the testimony of the witnesses 
to the Clerk of the House of Rerresentatives. 


|, And when is that testimony to be forwarded? 


Immediately. Not nine months after the election. 
But this assumed abstract did not come here with 
the testimony of witnesses. It did not come here 
by the act of a magistrate. It came here asa va- 


| grant. It comes here by itself. It is a waif, with- 
| out owner or indorser; and still we are called upon 


to regard it as legitimate after nine months have 
elapsed, and to decide this case upen it, unauthor- 


| ized and legally worthless as it 1s. 
r. 


Again, Speaker, I deny wholly that this 
assumed abstract, even if it were authorized and 
came here legitimately, would be the best evidence 
of what was the vote cast in the third congres- 
sional districtof Ohio. The best evidence would 
be the poll books. That would be the best evi- 
dence, and this other would be and could be re- 
garded only as secondary evidence, viewed in the 
very best light. Thercfore, I say at this point, 
here is a aifficulty insurmountable by the contest- 
ant. So much, then, for that point. 

I wish now to call the attention of the House to 
another point, and that is as to the notice and the 
grounds of the contest in thig case. I wish to call 
the attention of the members of the opposite side 
of the House to the fact that, with the exception 


| of two specifications, the whole notice of contest 
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and uncertain, and does not even require an an. 
| swer on the part of the sitting member. In regard 


| to that, I am not confined to my own statement. 


|| | will bring testimony which should be recognizeq 


at least on the other side of the House. refer 


| to the case of Archer and Allen, in the last Con. 
i gress. 
The contestant said in reference to that cage 
that the minority did not seem to look at the ay. 
thorities. That, atleast, was not complimenta; 
to the honorable gentleman from Illinois, [My 
Harris,] and the honorable gentleman from Geor. 
| gia, [Mr. Srernens,]) and those who were of that 
| minority. Let us look at the notice. Here are 
nineteen specifications, I say that each and ey. 
ery one of them, except two, is vague, indefinite 
and uncertain. I will read one or two of them: ° 

**2. That, in counting out, sundry ballots were counted 
by the judges of election for you which should have beep 
rejected. 


** 3. Thatsundry persons were permitted to vote for you 
in townships and wards of which they were not legal regj- 
dents.”? 

What persons? ‘* Sundry” persons. Where 
do they live? Have they ‘* a local habitation and 
a name?’’ Arethey John Doe and Richard Roe? 
Who are these parties—these sundry persons? 
From what townships in the third congressional 
district of Ohio do they hail? Was it in Mont. 
| gomery, Butler, or Preble, that they voted? You 
| will see that the law of 1851 provides as follows: 

‘* Be it enacted by the Senate and House of Represent. 
atives of the United States of America in Congress assem. 
bled, That from and after the passage of this act, whenever 
any person shallintend to contest an election of any mem- 
ber of the House of Representatives of the United States, 
he shall, within thirty days after the resulf of such election 
| shall have been cetermined by the officer or board of can- 
| Vassers authorized by law to determine the same, give no- 
tice, in writing, to the member whose seat he designs to 
contest, of his intention to contest the same, and, in such 
notice, shall specify, particularly, the grounds upon which he 
relies in the contest.”’ 

Now, sir, permit me, for one moment, to read 
the statement made by the minority of the com- 
mittee, in the case of Archer and Allen referred 
to, which is directly in point. Mr. Harris, of 
Illinois, says: 

‘Tt is true that a notice that the sitting member’s seat 
| would be contested was served upon him within the time 
required by law; but it is equally true that the notice did 
not contain any of the specifications which the law requires. 
It is also true that the contestant, when he gave that notice, 
did not know how he was to contest it, or upon what par- 
ticular grounds; or, ifhe did, he was guilty of disingenous- 
ness in not specifying them, as the law, as every sense of 
fairness, required him to do. But, from the testimony, we 
are left without a doubt that when he gave the notice he did 
not know how, or upon what points, he was to make the 
contest. In his notice, therefore, he dealt only in general- 
ities. He constructed a drag-net notice, by which he could 
include everything which chance or circumstances might 
reveal.”’ 

Here is another drag-net, identical with that in 
the case of Archerand Allen. I have here, also, 
what was said by the honorable gentleman from 
Georgia, [Mr. Srepuens,}] and I would like to 
know from him, now and here, whether he will 
stand by his own report, made in that case of 
Archer and Allen, or not? 

_ Mr. TRIPPE. The point the gentleman makes 
| is, that the notice made no specification of fraudu- 

lent votes. I will ask him whether the ten days’ 
| notice of witnesses gave any such specification of 
fraudulent votes ? 

Mr. WILSON. It did not. Here are nineteen 
epone ss and, except two, all are of the same 
character. Mark another of them. It is as follows: 

‘* That sundry persons, not legal residents or electors of 
Montgomery county, were permitted to vote for you in said 
county, while sundry others, legal residents and electors 
thereof, who offered to vote for me, were illegally rejected.” 








What are the names of those persons, and where 
djd they live? In which one of these three coun- 
ties did these alleged illegal electors live? Did 
they live within the State, even? How could the 
sitting member know who were to be brought 
forward and examined? Had he not a right to 
know the names of the persons whose votes were 
to be contested? Most certainly he had. Yet no- 
where, except in the sixteenth and eleventh speci- 
fications, are there any names mentioned at all. 

In Ohio, as in Indiana, I presume, there are 
about eleven townships in each county. The 
voter is required to vote in his county and in the 
township in which he resides.. In what town- 
ship in Montgomery county did those persons 
reside ? This indefiniteness runs. all through these 
seventeen of the nineteen specifications. 1 hold 
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en ae 
that the honorable gentlemen who made the re- 
ort in the case of Archer vs. Allen, and gave | 
their opinion then in regard to the particularity 
with which names should be set forth, should | 
apply the same rule in this case. 


If that was | 
gone law, good reason, and justice then, it is not | 


ess so now. I ask that they shall govern their || 
action by the same reasons now, and by the same | 
kind of evidence in this case; and I feel satisfied || 
that some of them will. | 

It is not necessary that I should read from that | 
case further. I simply read from the report in |, 
that case, in order to show what should be set 
forth in the notice of the contestant. But this is | 
not the only authority. 

In the points of the sitting member submitted | 
to the committee, further and particular reference || 
is made to the case of Joseph B. Varnum, in the || 
Fourth Congress. In that case the Committee of | 
Elections— 

“ Prayed the instructions of the House as to the kind of | 
specification that shall be demanded of the petitioners ;” and | 
the House, after full discussion, “‘ resolved that the allega- | 
tion [‘ that five votes were received and certified by the pre- 
siding officers which were given by persons by law not qual- | 
ified to vote at said meeting’) is not sufficiently certain, and | 
that the names of the persons objected to for want of. sufficient || 
qualifications ought to be set forth prior to the taking of the | 
testimony.”? 

So in these specifications the names ought to be | 
set forth in each one; but in no specification of the | 
contestant, except in the eleventh and sixteenth, || 
are any names set forth at all. 

But again I refer the House to the case of | 
Easton vs. Scott, Contested Election Cases, page 
272, where it was decided: 

“That if voters were objected to on account of the want | 
of legal qualifications the party excepting to them should, 
before taking, give notice to his adversary of the particular 
qualifications in which they are deficient, and that a gen- | 
eralaverment in the notice that the voters are illegal is not 
sufficient, and the names of persons excepted to must also 
be siated.”? 

Apply these rulings to the present case, and the 
sitting member has nothing to fear, because they 
would sweep away every single specification ex- 
cept two; and I shall now direct the attention of 
the House to those two. First as to the eleventh: 

“That, in the second ward of the city of Dayton, John 
B. Chapman, one of the councilmen of said city for said 
ward, declined to serve as a judge of said election, and of | 
his own authority, and without any choice, viva voce or | 
otherwise, by the electors present, appointed Stith M. Sul- | 
livan to act as judge of election in his place; objection to | 
his (said Chapman’s) right to appoint being at the time | 








made by electors present.”’ 


The objection of the contestant is this: that the | 
judge of the election in the second ward of the | 
city of Dayton was improperly appointed; that’ 
he was not selected by the electors present; and | 
that objection was made as to the manner of the | 
appointment by the persons present at the polls. | 
But is that the case? Not at all. On the con- | 
trary the evidence of Thomas H. Phillips and || 
Stith M. Sullivan proves conclusively that Sulli- || 
van was the choice of all present for judge of the || 
election; that no objection was made to the mode || 
of his appointment; that the contestant himself | 
was present, and acquiesced in the whole pro- | 
ceeding; that the election was fairly conducted; | 
that no voter was prevented from voting; that all 
parties went to the polls and voted; and that all | 
the requirements of the law were fulfilled. In | 

roof of this I will read from the evidence of Phil- || 
ips and Sullivan: 
“ Examination of Thomas H. Phillips. 


* Question 27. Was there any one among the bystanders | 
pose eam to Sullivan as judge of the election on that | 


“ Answer. No objection made. 


* Question 28. Was Clement L. Vallandigham there when || 
Sullivan arrived, or at any other time during the morning i 


before Sullivan arfived ? 
** Answer. I think he was there all the time. 





| tothe case of the People vs. Cook, 14th Barb. R, 
| page 245: 


| the rule has been applied.” 





* Question 29. Did he seem to desire that Sullivan should | 


serve as judge on that day ? 7 
“* Answer. 
oy objection would be made, and then swore Sullivan 


“ Examination of S. M. Sullivan. 


“* Question 9. What occurred on the morning of the 14th | 
day of October last, on your arrival at the polls in the second 
ward? State fully. 

‘‘ Answer. When [ arrived at the polls several voices cried | 
out, ‘ Here he comes; swear him in, so that the polls may | 
be opened !? There was not to exceed ten persons present, 
and thought all desired me to act as judge. 

* Question 10. Was any objection made to you by any of 
the bystanders ? 


Question as the outcry, of which you speak, made 
by those who were waiting at the polls to vote ; and if so, 











i 
He made no objection to me. TI paused to see || 
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did they generally join in the outcry of, ‘ Here he comes ; 
swear him in,’ &c? 


Answer. It was from the bystanders ; and it was general 
from all present. 


* Question 13. Were the duties of the judges and clerks 
of the election then and there discharged faithfully and im- 
partially ? 

Answer. They were.” 

Now apply the rule of law to this evidence, and 
I think that no member of this House can for a 
moment doubt the legality of the election in the 
second ward of Dayton. First, I refer the House 


| 


“It becomes important, in this case, to determine whether 
the objections, which are taken to the inspectors of elec- 
tions in the several cases presented in this bill of excep- 
tions, are of that character which should be held to invali- 
date the canvass in these several localities. These objec- 
tions are of a twofold character, extending to the regular- | 
ity or legality of their appointments, and of their omission 
to qualify, by taking the proper oath of office. [ will not 
stopto inquire whether these inspectors, in these several 
cases, were inspectors de jure or not. It is sufficient that 
they were inspectors de facto. They came into office by color 
of title, agg that is sufficient to constitute them officers de || 
facto. The rule is well settled, by a long series of adjudi- 
eations, both in England and this country, that acts done 
by those who are officers de facto, are good and valid, as re- 
gards the public and third persons who have an interest in 
their acts, and the rule has been applied to acts juridical, 
as well as ministerial, in theircharacter. This doctrine has 
been held and applied to almost every conceivable case. It 
cannot be profitable to enter into any extended discussion 
of the cases. The principle has become endless in which 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


And so here the law will not stop to inquire 
whether Sullivan was judge de jure. If he had 
color of title, and was judge de facto, it is suffi- 
cient. But again: 


**Tn the case of the Mohawk and Hudson Railroad Com- 
pany, (19 Wend., 143,) it was held that the statute re- 
quiring inspectors of corporate elections to take an oath is 
merely directory ; and, as there is no nullifying clause on 
account of the omission, that the election is not invalidated 
by such omission to compiy with the statute. 





“ The Legislature, in these enactments, undoubtedly in- || 


tended to impose upon these officers having charge of con- 
ducting the election and canvassing the votes a faithful ob- 
servance of these provisions, as well to seeure the public 
interests as the rights of electors ; but I cannot think they 
intended that an omission to comply in the particulars 


where they were departed from in this instance, whether | 


the same occurred through the ignorance or inadvertence | 
of the inspectors, should have the effect te deprive a whole 
district of their suffrage. This would be punishing the in- 
nocent for the sins of the guilty.’’ 


And again, in 7 Wend., 264, 1 John, 500, it | 
was held as follows: 


“ The fact that a part of the time there were four inspect- | 
ors at the poll, and that the returns were signed by four, 
cannot affect the election. ‘This was undoubtedly an irreg- 
ularity, but cannot invalidate the election. 

“7 cannot but think, however, that, to hold the omission 
of these officers, through negligence, mistake, or inadvert- 


should have the effect to disfranchise the electors, would 
be unjust in the extreme, and indeed subversive of the fund- 
amental principles of our Government.”’ 


But, Mr. Speaker, it is not necessary to pro- 


duce additional authorities. Case after case might || 


be cited of irregularity in the appointment of 
judges and inspectors, and the manner of con- 
ducting electionsg#but in no case has a mere ir- 
regularity ever disfranchised the electors or inval- | 
idated an election. This is the whole of the case 
as to the second ward of the city of Dayton; and 
I say, as the judge went into office under color of | 
title, and as that election was fairly conducted, 
the returns deserve to be received and considered | 
by this House. | 

I come now to the sixteenth specification: 

“ That Alfred J. Anderson, John M. Mitchell, James Rob- | 
bins, Reuben Redman, Thomas Tester, John D. Robbins, | 
Alexander Proctor, Cyrus H. Cowen, Robert Goings, W. | 
Griffith, and twenty-two others, mulattoes and persons of | 
color, not qualified electors of Ohio under the constitution 
and laws thereof, were permitted to vote for you.” 

These are the negro votes about which so much | 
has been said, and so little proved. The specifi- | 
cation charges that thirty-two ‘‘ mulattoes and | 
peraane of color’’ were permitted to vote; but, if | 

understood the contestant clearly in his argu- | 
ment, he only claimed that sixteen negro votes | 
were cast in the district, and for the sitting mem- | 
ber. Is this so? No, sir. The evidence will not | 
sustain the assertion of the contestant; he cannot 
produce any evidence that will warrant such con- | 
clusion. But, evenif it were true, as the contestant | 
stated, I ask by what right does he, of all others, | 
seek to oust the sitting member from his seat by | 





| cided b 
jashea 
| mony, to determine that ny negro votes were cast 


| to vote in the State of Ohio. 
| tion is, shall his testimony be received here for 
| the purpose of ousting the sitting member from 


| to which the contestant is driven. 
| his seeming dislike of the negro race, he is still 


— 


, the Speen Court of the United States, 
leges. e is required to take his testi- 





for Lewis D. Campbell. Now, if negroes are so 


| objectionable, I deny his right to have negro tes-. 
| timony to decide thiscase. He must go to white 
| testimony; he must confine himself to white tes- 


timony, and not fall back on negro testimony. 


| And yet here is evidence taken on the part of Mr. 


Vallandigham—the testimony of a negro; and he 
brings it to Congress for the purpose of ousting 
the member from the third congressional district 
of Ohio from his seat. 

But, sir, I deny that there is even proved to have 
been more than one negro vote cast for Mr, Camp- 
bell. Nor am I alone in this declaration. The 


| chairman of the Committee of Elections, [Mr. 


Harris,] in his report, gives but one negro vote 
to Mr. Campbell, and that vote on the evidence of 
the negro himself. 
Mr. ADRAIN. 
Ohio, permitted to give evidence? 
Mr. WILSON. fam not sufficiently acquainted 
with the laws of Ohio to answer the question. 
Mr. SHERMAN, of Ohio. I answer, that he is. 
Mr. WILSON. By the same law he is allowed 
Bat, sir, the ques- 


Is the negro, by the laws of 


his seat?) Mark, you! he is not a citizen of the 


| United States, so the contestant urges. If this be 
| so, his testimony should not be received here, no 
| matter how it might be in Ohio; and yet, if his 


testimony be set aside, there is no evidence what- 
ever to show that there was one single negro vote 
cast for the sitting member. See the extremity 
With all of 


compelled to resort to that race for evidence to 
support his case. He flies to Anderson to sustain 
| him, and here is the only color of title we find him 
| able to produce; and that color, upon the basis of 
| his own argument, vitiates the title. I bid him 
welcome to the evidence. Here it is: 


‘ Question 133. State whether you voted for congressman 
at the election held October 14, 1856, at the election held in 
the second ward of Hamilton ; and if so, for whom did you 
vote? 

‘* Answer. I did vote at that time and place, and for L. 
D. Campbell for Congress. 

‘© Question 134. State whether you are acquainted with 
John M. Mitchell; and if so, state whether you knew the 
place where he voted at that election, and for whom he 
voted for Congress ? 

‘Answer. | am acquainted with John M. Mitchell. He 
voted at the polls in the second ward of Hamilton, and I be- 
lieve he voted for L. D. Campbell for Congress; [I do not 


t ’ | know that he told me that he so voted, but the matter was 
ence to comply with all these directions of the statute, | 


so understood between us. 

“ Question 135. State whether you know Reuben Redman; 
and if so, whether you know where and for whom he voted 
at that election? 
| ‘Answer. I know Reuben Redman. He worked for me ; 

and I believe he also voted for L. D. Campbell for Congress 
at the second ward polls, in the eity of Hamilton. He told me 
| before the election that he was going to vote for Campbell. 
| §* Cross-examination : 

“© Question 136. State how long you have resided here, 
and who your parents are. 

‘¢. Answer. I have resided here from 1839 to 1844, and from 
1852 to the present time. My father was James Shannon, 
reputed to be @ white man, and my mother Was Mary T’. An- 
derson, now wite of Robert G. H. Anderson, who, from ber 
statement, I presume had one fourth part of African blood 
in her veins. Her father was a white man, and her mother 
was Indian and African. James Shannon is brother of Wil- 
son Shannon, late Governor of Kansas, About the other 
persons, called colored, { know nothing save from appear- 


} ances. 


** Reéxamination : * 

“ Question 137. Is there any visible admixture of African 
| blood in Reuben Redman? 
‘Answer. Yes, sir; there is. ene 
| Question 138. Is there any visible admixture of African 
| blood in John M. Mitchell ? 
| Answer. In my opinion there is none. 

‘‘ Question 139. Does he associate with white or colored 
| persons ? 

“.4nswer. With both. He goes on the river, and in his 
business relations he passes as a white man, and in his do- 
mestic relations he associates with colored people. 

“Question 140. Do you know, from conversations with 
| him, as to the proportion of African blood in. his veins? 
| ** Answer. He has always disclaimed having any. 

“ALP. J. ANDERSON.” 


This evidence is plain, is explicit, is full, is 
to the point. Alfred Anderson, a colored man, 
| living in the city of Hamilton, swears positively 





that he did vote for Lewis D. Campbell, for Con- 
gress; but are you to take this testimony from a 


the testimony of a negro, whois not a citizen of || man who yo say is not a citizen of the United 


the United States? For the contestant iscompelled || States, an 


to take the testimony of Alfred J. Anderson, a | 
negro, nota citizen of the United States, so ds- 


on it expel the sitting member? You 
may examine this record of testimony from the 
first to the last page, and there is no other evi- 
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dence showing that any other negro vote, or sup- 


porn negro vote, was cast for the sitting mem- | 


per. 

But what of John M. Mitchell, referred to by 
Anderson? Is he a negro? Not by the evidence. 
If there be any proof at all, it is that he isa white 


man, for by his own statement he has no negro | 


blood in his veins; and if a portion of his state- 
ment is taken in reference to his vote, we are 


bound also to take the whole statement. It cannot || 


be divided. If the statement be taken that he said 
he was going to vote for Campbell, you are also 
bound to take the statement that there is not one 
particle of African blood in his veins. The whole 


testimony proves he is not a negro, but a white || 


man. 

So much as to the alleged negro voters in the 
city of Hamilton; and now I call your attention 
to the evidence in regard to the alleged negro votes 
in Oxford township, in Butler county. The con- 
testant has stated that there were sixteen negro 
votes cast for Mr. Campbell. I have shown you 
that only one negro swears that he voted forhim, 
and that he gives his opinion only as to others. 
But that proves no fact. Facts are what we want. | 
Facts are what we must determine this case upon. 
We must determine it on evidence—on legal evi- 
dence—not loose, disjointed evidence, but such 
evidence as would determine any man’s rights in 
a court of law. Now to the Oxford township. 

William J. Mollyneaux seems to swear quite 

ositively at the outset, but when you come to 
leah at his whole testimony, it amounts to noth- 
ing. Let me read it: 


* Marcu 7, 1857, seven o'clock, a.m. 


Question 167. State whether you were present at the 
congressional election held in Oxford township, Buter 
county, Ohio, on the 4th day of October last, and have ex- 
amined the poll-books of said election ? 

“Answer. | was present at that election, and have exam 
ined the said books. 

‘* Question 168. State whether John D. Robbins, Alexan- 
der Proctor, Thomas Tester, Ephraim 8. Jones, Evan Huff 
man, Arthur Huffman, Cyrus H. Gowan, Robert Goings, 
W. Griffith, William Lawrence, W. Huffinan, and Alfred 
Huffinan, voted at that election. 

* Answer. ‘here were three persons by the name of Huff. 
man, mulattoes, whe voted at that election, two of whoin I 
saw vote. The other Huffman I know, from the poll-books, | 
voted at that election. John D. Robbins told me he voted. 
The other persons named in the interrogatory | know, by 
the poll-books, voted also. Upon reflection, Robbins did 
not tell me in words that he voted, but gave me to under 
stand so. I am satisfied that he voted. 

* Question 169. State whether the persons named in in- 
terrogatory No. 168 are mulattoes and persons of color. 

* Answer. They are. 

* Question 170. By whom were these persons brought up 
to vote? What party insisted upon their voting, and what 
party opposed it? : 

“ Answer. Those of them that! saw vote came tp them- 
selves. Those persons known as Democrats bitterly op- 
posed their voting. The Opposition, the Republicans, fa- 
vored their voting. 

“« Question 171. Did the friends of Lewis D. Campbell 
oppose or favor their voting? 

Answer. So far as I know, they favored it. 

“ Question 172. State, if you can, how many political 
friends Mr. Campbell had in that board of judges. 

** Answer. [don’t know. My impression is that two out 
of the three were. 

** Cross examination : 

© Question 173. What facts do you know that create the 
impression that two of thé judges were for Campbell ? 

* Answer. Two of them were Whigs, and always had 
been as long as I have ktfown them. 

* Question 174. Did all those who had been Whigs sup- 
port Mr. Campbell? 

“ Answer, No; ( think not. 

* Question 175. Were the votes of the mulattoes you have 
mentioned challenged; and, if so, by whom and on what 
ground ? 

« Answer. I did not see any of them challenged. 

* Question 176, How do you know, then, that Demo- | 
crats bitterly opposed their voting if they were not chal- 
lenged ? 

‘* Answer. I heard a man say that he did challenge their | 
votes, and, notwithstanding, they were admitted. 

* Question 177. Do you know anything &s to the oppo- 
sition made to their voting, except what has been told you 
by others? 

* Answer. Thave opposed it myself, outside, in cenver- | 
sation, and heard others oppose it in conversation. } 

** Question 178. Do you know anything as to the chal- | 


lenging of the votes above mentioned, except what has been 
told you? 


* Answer. T do not. 

** Question 179. You say in your examination in chief, 
‘those of them that I saw vote came up themselves.’ Now, 
if you saw them vote, can you not tell, tom peftsonal know!l- 
edge, whether they were challenged ? 
Answer, Those that | saw came up by themselves, | 
stuek their tickets in, and there was a delay about receiv- |. 
ing them, but they were finally received ; I suppose they | 
were being challenged by persons inside, but did not see jt | 

personally. W. J. MOLLYNBAUX.” 


Such is the evidence produced to prove that 
twelve negro votes were cast for the sitting mem- 








| to go further into this case. 





———— 
'| ber in Oxford township. Such isthe evidence on 
which we are called to decide the rights of one 
hundred thousand people. 
it is no evidence. He does not state, of his own 


knowledge, any fact, or what means he had of 


knowing. He simply retails the loose statements | 


} 


of bitter partisans. 
Mollyneaux, it is true, states that the Demo- 


admissible evidence that they voted for Mr. 
_ Campbell; and I have as much right to assume 


| that they voted for Mr. Vallandigham as others 
have to presume that they voted for Mr. Camp- | 
bell; and that the opposition of the Democrats was || 


simply a ruse to relieve Mr. Vallandigham from 
the odium of being voted for by negroes. I am 
speaking upon the evidence before us; and [ ask 
gentlemen sitting as judges in this caSe, can you 
say, upon your oaths and upon your consciences, 
upon that evidence, that one negro vote was cast 
for Lewis D, Campbell in Oxford township? 
There is no proof whatever of any such fact; 
and when you look this entire evidence over you 
find not one word to show that Democrats or 
others challenged these votes. And if those ne- 
groes ever voted, there is no proofto show whether 
they voted for the Democratic candidate or the 
Republican candidate—it is all left to mere sur- 
| mise; and if you wish to decide this question 
_upon that you can do so; but if you are to decide 








It is mere hearsay; | 
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| was one, in their views presented to the House? 

|| Here is their language : 

| 4 "There is some testimony that certain persons said that 

|, they had heard another man say that he had voted for Mr. 


| Allen, when he had no right to yote. But are we to dis. 


1 
|| —-pp. to Cong. Globe, 1st sess. 34th Congress, vol 33, p. 929, 
crats opposed their voting; but he does not state | 


|| And again, in the same report: 
that their votes were challenged, nor is there any | , ee P 


* Next, as to Alfred Cowden, the only evidence is that he 


| it os legal evidence, it cannot be shown that | 


|; twe 
at Oxford for the sitting member. 

Mr. Speaker, it is unnecessary, perhaps, for me 
{ might go on to 
show what the contestant admits—that his case 
is made up almost exclusively of hearsay evi- 
dence. The testimony of at least fifty witnesses 
is to this point. Look at the deposition of Ensey, 
the deposition of Neas, the deposition of Black, 


ve negro votes, orany negro votes, were cast | 


the deposition of Deane, the deposition of Kelley, | 


the deposition of Davidson—in fact, all the depo- 
sitions. They are insufficient. They are not legal. 
They should be rejected. One testifies that a cer- 


| tain person voted for the sitting member. Why? | 


Because he generally talked in favor of Republi- 
ean principles, Is this the kind of evidence to 
| decide a grave and important question? I think 
not. Another testifies that he considered a certain 


other voter as a Republican; that he voted; that | 


Campbell was a Republican, and. that therefore 
he voted for Campbell. This is all, No proof is 


offered as to how or for whom the person voted; | 


and yet the contestant asks that such testimony 
shall be received to prove illegal votes against the 
sitting member. 
Another witness testifies in regard to a voter, 
that the father of the voter was a Republican; that 
the family were Republican; that the son voted; 
and of course it followed that his vote was cast 
for the sitting member. 
dence to the legal gentlemen og the other side of 
the House? Is it evidence at a: Most certainly 
not. 
| Again: another witness testifies that the voter 
told him that he had voted, and voted for the sit- 

ting member. But this is not admissible evidence. 

It is only the recollection of a conversation not 

made under oath. The witness may have under- 
| stood the party correctly, or may have been mis- 
_ taken, Nay, more; the admission itself may have 
been made, and falsely made, to affect this very 
contest. But, Mr. Speaker, why are we com- 
pelled to take this hearsay evidence? Why has 
the contestant rested his case upon the testimony 
of third persons ? Why are not the voters them- 
selves brought forward? The contestant offers 
no excuse for his want of diligence. He gives no 
reason why they could not be examined. He does 
| not say that they had left the district or State, 
| He does not show that they refused to appear, 


|| Or, appearing, refused to testify. Sir, they never 


| were even summoned. This is the truth. ‘The 

| contestant admits it; and I hold him to the full 

| effect of the admission. 

| . Mr. Speaker, all of this testimony should be 

| excluded. By every principle of justice and every 

| rule of law it should be disregarded. This House 
has repeatedly so decided, and in no case more 
explicitly and fully than in that of Archer and 
Allen, What was the course of the Hote in that 
case? What said the minority, of which the hon- 
orable gentleman from Georgia (Mr. Sternens] 


Is this satisfactory evi- || 


| 





franchise a congressional district of a hundred thousand in- 
|| habitants on hearsay testimony that would not be receiveq 
| in a magistrate’s court When a shilling was in controversy ?» 


| was heard to say that he had voted at the election ; that he 
| had voted for Allen ; that his vote had elected him, Ke.; 


1 and that he was not of age at the time. This evidence, the 


| undersigned are clearly of opinion, is hearsay evidence of 

the worst sort. It is no evidence atall. It would not be 
| received as evidence in any court, and it never should be 
received in cases of contested elections before this House; 
| for, by the admissibility of such evidence, it would be the 
| easiest matter in the world to set aside any close election 
, and defeat the will of the majority, by getting persons to Say 

that they had voted illegally for the man whom, perhaps, 
they had used their greatest efforts to defeat. Falsehoods, 
where there is no solemnity of an oath, are often resorted 
to in elections in canvassing before the people against a can- 
didate before an election, as all of us, perhaps, well know; 
and who that would tell a lie before an election, would not 
do the same thing after it, if he could thereby effect the same 
object?” 

I agree, Mr. Speaker, with these views. They 
| are correct; they are legal, and they are fatal to 
the case of the contestant. 

Mr. Speaker, the chairman of the Committee of 
Elections, [Mr. Harris, of Illinois,] who has pre- 
sented his views to the House, has no doubt fully 
and thoroughly examined the testimony, and his 
views are entitled to much weight and respect; but 
I have not been able to see how he has arrived at 
the conclusions which he has expressed. Either 
the sitting member or the contestant is elected, and 
| the one hundred thousand people of the district 
| have the right to be represented in this House. 
The sitting member comes here with the certificate 
| from the Governor of that State, that he has re- 
ceived a majority of the votes cast in his district. 

The people of the third congressional district 
of Ohio have the right to that seat for their Repre- 
sentative, no matter by how small a majority he 
may have been elected. He has been sworn in, and 
I believe that a full examination of the testimony, 
commencing with the first witness and going 
through the whole list, will establish incontest- 
ably the right of the sitting member to the seat. 
| I believe that Lewis D: Campbell was legally 
elected to the Thirty-Fifth Congress from the third 
| congressional district of Ohio. This House ma 
| think otherwise. It may decide otherwise. i 
/may trample the rights of the sitting member un- 
der foot. It may overthrow law, justice, and legal 
| evidence, to accomplish a party purpose. Nay, 
'more. It may again, as once before, violate the 
| great principle of popular sovereignty—the right 
_ of the people to govern themselvesand elect their 
own Representatives. But I predict now, and 
| here, that if such be the decision of this House, 
it will, when the ides of November shall come, 
meet with a stern rebuke from the people of Ohio; 
and although the sitting member may for a time 
be crushed by party dictation, he will be lifted up 
by a generous constituency and triumphantly 
| sustained. 

Mr. JONES, of Tennessee, here entered a mo- 
tion to reconsider the vote by which Dr. Evans’s 








| geological survey of Oregon was ordered to be 


printed. 

Mr. WILSON. I wish to state further, that 
| it is alleged that three idiots voted for the sitting 
|member, By the report made by the friend of 
the contestant, [Mr. Lamar,] as a member of 

that committee, it appears that three persons of 
unsound minds, three idiots, voted for the con- 
testant, and three idiots voted for Mr. Campbell. 
So that if there was anything wrong in that, it 
was a wropg equally committed on both sides. | 
regret that the contestant has seen proper to refer 
to that unfortunate class of individuals. 

Mr. GILMER. I was about to say that I take 
it for granted that the sitting member has a prima 
facie right to continue in his seat until it is shown, 
by legal, admissible, competent testimony, that 
he is not entitled to it. I think that, in a very 
few words, I can satisfy every lawyer in this 
House that the contestant has not, by legal, com- 
petent, and admissible evidence, shown that the 
sitting member was not duly elected; and if I do 
that, the case ends there. t, before I proceed 
to discuss that legal point, I desire to call the at- 
tention of the House to this simple view of the 
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case. Here isa heated and excited election in | a case of doubt. I have said that I desired to dis- || could have taken this evidence within the 


the third congressional district. ‘The number of 
yotes polled is somewhere near twenty thousand. 

Mr. HARRIS, of Illinois. Will the gentleman 
allow me tointerrupt himfor a moment? There 
are several gentlemen who are anxious to know 
what course is to be taken upon this question. 
As many gentlemen desire to leave the Hall, I 
will simply indicate to them the course I propose 
to pursue; which is, to call the previous question 
before the House adjourns to-day, and, if there 
js no objection, to have the vote taken on Tues- 
day, at one o’clock,. 

fany Mempers. Say Monday. 

The SPEAKER. The Chair would suggest to 
the gentleman from Illinois that there isa special 
order for erent 

Mr. STEPHENS, of Georgia. But, by gen- 
eral consent, the vote can be taken at that time. 
It will consume but a few minutes. 

Mr. JONES, of Tennessee. Take it on Mon- 


day. 

Mr. HARRIS, of Illinois. It makes no differ- | 
ence with me. I desire to consult the wishes and 
convenience of the House. 

Mr. SEWARD. I want it understoed that I | 
object to any arrangement. 

Mr. HARRIS, of Illinois. I will simply state, 
then, that I shall call the previous question, be- 
fore the House adjourns, and let the question go 


over. 
The SPEAKER. The Chair would intimate | 


to the gentleman from Illinois, without, however, 
deciding the point, as he has not had an oppor- 
tunity to look into it, if the previous question is 


THE CONGRESSIONAL GLOBE. 
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sixt 
cuss this question in a legal point of view first. I || days. So could the contestant. Neither did it 
|| have said that I take it for granted that every law- || And when the contestant found that he was bound 
|| yer inthis House is already satisfied that the con- || up by that resolution, then this make-shift was 
} testant has to overcome the prima facie case with || resorted to, to make out a case. 
| which the sitting member took his seat. Has he | Now, Mr. Speaker, let me place this in another 
done it? The sitting member not having an op- || point of view. I understand the point to be pre- 
| portunity to attend the taking of testimony within || sented, that this certificate of the Secretary of 
'| the sixty days allowed by the law, asked leave of || State of the summing up*of the vote in this elec- 
'| the House for further time to take testimony. He | tion, is tobe admitted as record evidence notwith- 
|| proposed to the contestant, in the spring of 1857, || standing the provisions of the act of 1851, in re- 
| to waive all irregularities and let the testimony be |! spect to the time allowed for furnishing testimony, 
and the contestant would show thereby the num- 


| taken. The contestant declined to comply with | 
|| that proposition, and the sitting member came to | ber of votes returned for Mr. Campbell, and the 
number returned for himself. 


|, this House, at the earliest moment he could, and | 
Well, sir, what is that little slip of paper from 








|| asked further time. The House, by refusing || 





|| further time, declared, in substance, that the com- || the Secretary’s office? It is a copy of the clerk’s 


|| mittee were to make up their entire report on the || summing up. It is a copy of the original sum- 
] legal testimony taken, and at the next session of || ming up in the clerk’s office. But if it is to be 
|, the committee the following resolution was passed: || admitted as record evidence, then the original is 

‘‘ Whereas, the House has declined to grant the parties | the poll-books themselves in the clerk’s office, 


1} 

| leave to take further testimony, : 

: y nd they are record evidence of the fact th 

** Resolved, That the committee proceed to make up the and y 9 at A, 


|| the testimony otherwise taken might be read.’’ 


. . | 
| The parties agreed on no other testimony. At | 
| that time there was no testimony taken and filed | 


} 
i} 


| result of the election on the testimony filed, regularly taken 





| Within sixty days, except where the parties have agreed that 


| which showed what number of votes Vallandig- 
| ham got, or what number of votes Campbell got. 
| And if there be not legal testimony, admissible in 
| this case, to show how many votes these several 


|| sense, can this House decide that the contestant 


| parties received, how, in the name of common | 


1] has made out a case to the satisfaction of this | 





|| House, that Campbell was not elected ? 





seconded, and the main question ordered, the 
subject will come up on Monday morning. The 
Chair learns from the Clerk that such has been the 
practice. It may be, however, that the special 
order may preclude the question fram coming up 
until Wednesday morning. 

Mr. JONES, of Tennessee. The Fort Snelling 
case is postponed until Wednesday. 


| ondar 
| recor 


B, C, or D, voted; and you cannot prove by sec- 
evidence facts which may be proved by 
evidence. 

But, sir, the contestant is esto ped from pro- 
ducing this evidence at all. He did not produce 
it in sixty days, which wasabsolutely necessary 
to make it conform to the law of 1851. But sup- 
pose I waive that point, and, for the sake of the 
argument, admit it as record evidence—the paper 
which he produces is only a copy of a ener’ It 
is only a copy of a copy from the, poll-books 
which are kept in the clerks’ offices in the several 
counties which compose that congressional dis- 


|| Mr. HARRIS, of Maryland. I believe the ob- | trict; and if you want to prove who are the voters 


|| jection to my proposition to take a vote on this || that cast their votes in that election you must 
|| case on Wednesday at one o’clock is withdrawn. | either produce the original, ora certified or sworn 
|| I beg leave to renew it. || copies of the original. While I help him out of 
‘| Mr. STEPHENS, of Georgia. The contestant || a ditch, therefore, on one sideghe falls into an- 
prefers Tus: tay at one o’clock; it will take buta |, other on the other side—to wit: as to the necessary 


few minute: « dispose of it. 
Mr. HAKIS, of Maryland. 


The SPEAKER. But it is not a special order. | jection to that. 


Mr. HARRIS, of Illinois. 
if it is agreeable to the House, to take the vote on 
Wednesday ? 

Mr.STANTON. Let us take it on Monday. 

Mr. HARRIS, of Illinois. Is there a special 
order for Wednesday ? 

The SPEAKER. There is not. 

Mr. HARRIS, of Illinois. Ido not care when 
the vote is taken. I desire to accommodate the 
House. ; 

Mr. SEWARD. I object. 

Mr. MAYNARD. With the permission of the 
gentleman from North Carolina [Mr. Gitmer] I 
wish to submit a motion to postpone this motion 
until the second Wednesday of December next. 
I do not propose to consume any time in stating 
the reasons for the motion. 

Mr. GILMER. Do lose my right to the floor 
by cling to that motion ? 

he SPEAKER. If the motion is made the 
gentleman from North Carolina must confine his 
remarks to the question of postponement. 

Mr. GILMER. “I cannot yield, then. I was 
proceeding to call the attention of my friends to 
the fact that, when you look at the whole evi- 
dence in this case, and take into consideration the 
number of votes cast at the election, and also take 
inte consideration the fact that the sitting mem- 
ber was confined by his duties in Congress, from 
and after a few days after the election until within 
eight or ten days hefore the time for taking the 
testimony closed, and that the contestant had an 


ex parte searching after illegal votes, the case will || 


not appear very surprising. Eighteen or twenty 
thousand votes were polled in that election, and 
the contestant, after devoting his time since the 
commencement of this Congress to analyzing and 
sifting the testimony taken under such favorable 
circumstances to himself, cannot make himself 
outelected by more than twelve or fourteen votes, 
when the official returns were only nineteen 
against him. 


Now, I ask gentlemen if he has made out a rea- || 


sonable case for himself? 1 venture to say that 
there is notan election inany portion of the Union 
where, if an opportunity were given to canvass 
the votes, there would not be found five times as 
many illegal votes. 1 have taken that view of it 
to show that this cannot be a case going beyond 
that represented by the chairman of the committee 


1 would ask, then, || 


Mr. HARRIS, of Illinois. Then I hope it will 


|| be agreed to. 
|| Mr, STEPHENS, of Georgia. Whatever busi- || 


There being no objection, it was so ordered. 


|| ness may be up at that time may be suspended. | ( > il 
\ | of the Governor, under a special provision of the 


I have no eI 
|| record evidence is good evidence? 


proof of the persons that actually voted. I ask 
every lawyer here to answer me whether such 
Whoever 


heard of a copy of a copy being better than the 


1 


original ? 
Why, sir, this certificate in the office of the Sec- 
retary of State,is only intended for the inspection 


| Mr.GILMER. After the action of the House, || statutes of Ohio, for a special purpose. It is there 
| 


|| and after the passage of that resolution, it was 
|| discovered that in this case there was a deficiene 


|| of testimony, and the contestant undertook to | 
|| supply it by filing a statement or certificate from | 
|| the Secretary of State of Ohio taken after the case | 


|| had been referred to the committee. 


7 | 
The argu- | 
||} ment on the other side is, that the act of Con- || 


to enable him to determine to whom he shall give 
the certificate of election—for that purpose, and 
that alone. But that certificate itself would be a 
copy of the original. Now you do not takea copy 
of a copy as evidence, when either the original, 
or acopy of the original, can be produced; and 
such a copy could have been produced, for the 


|| gress did not contemplate this official paper as a poll-books are kept in the cler ’s office in every 


|| filed within the sixty days. 


| question. 1 think that any gentleman who ex- 


{; amines it will find that it is entirely satisfactory 1] 


|| that this certificate is one of the very official pa- 


to see them. 


| portion of the evidence necessary to be taken and || County, open to the inspection of all who desire 
Now I desire the | nel ut ert 
|| serious attention of gentlemen on this floor to this || It ends it in the mind of every fair-minded lawyer 


So that, | say that ends this case. 

| who will give it his attention for a moment. 
Now, Mr. Speaker, according to what is held, 

not in foreign courts, but according to what is held 


'| pers provided for expressly in the act of Congress || in this country, by committees of election of this 


within sixty days. I call the attention of gentle- 
| men to the eighth section of the act, which reads 
| as follows: 
| Sec. 8. And be it further enacted, That the said magis- 


| deliver up any paper or papers, in his possession, pertaining 

| to said election, or to produce and deliver up certified or 
sworn copies of the same, in case they may be official pa- 
pers, he shall be liable to all the penalties prescribed in the 

fifth section of this act; and all papers thus produced, and 

| all certified or sworn copies of official papers, shall be trans- 

|| mitted by said magistrate, with the testimony of witnesses, 
to thea@lerk of the House of Representatives.’ 





|| Sworn copy? 


| could get it at any time shows that he could have || 


|| got it within the sixty days. 
|| contestant, finding out that there was a mistake 


|| to be taken and sent to the Clerk of the House | 


{| trate shall have power to require the production of papers ; | 
and on the refusal or neglect of any person to produce and || 





| 


Nov, sir. was that not such a paper asshould | 
|| be produced here in evidence by a certified or | 


Suppose that the || regulate the proceedings in this court as any other? 


| House, as necessary for the contestant toshow, be- 
fore he can oust the sitting member and secure the 
| seat for himself, I shall proceed to show that Con- 
| gress has heretofore held that the contestant must 
| make out his case from such testimony as is known 
| to be regular and legal—such as would be admis- 
| sible in a court of law or equity. I will call at- 
| tention to what the House has, through its com- 
| mittee, heretofore said upon this point in the case, 
| Here it is: 
|. It may, however, be said that the case in 1 Denio, was 
at law, and that therefore the same does not apply. Butin 
14 Barb. R., 326, itis well said: ‘The resultof an election, 
when controverted in court, is like a judgment sued upon.’ 
And in the report of the majority of the committee in the 
case of Archer vs. Allen, it is well and correetly said: ‘The 


The very fact that a contestant || House in judging of the election returns of its nrembers sits 


asacourt. ‘Their proceedings are judicial in their charac- 
ter, and why is it not as competent for Congress, by law, to 
And if 


such regulations are made, why are they notas binding? This 


| in the summing up by the clerks, by which his || is an important point ; and the undersigned insist upon the 


|| majority proved to be, not nineteen, but two hun- 
dred and nineteen, could he, after that resolution 


| propriety of its observance by the House, not so much in 
| consideration of any oo it may have on the merits of 


| this case, as on account the consequences whicb will 


was passed by the House, have asked the House naturally follow the precedent which a disregard of it would 


to act upon that discovery? I presume no man 


will say for a moment he could, because that is 
That is a paper which could be 
The act 


an official paper. 
| proved by a sworn and certified copy 


| of Congress requires that all such should be taken 


|| and sent here within sixty days. 


Mr. Campbell 


establish.’ ’—.Archer and Allen’s Case, Minority Report, 
page 13. 


* Por when a party controverts an election, he must imake 
full proof of the fact that he, and not the party who has ob- 
tained the certificate, is elected. 

‘© in the case of Easton vs. Scott, (Contested election 
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Cases, 278,) it is well said by the Committee of Elections, || 


that, ‘in cases where the person returned comes rightfully by 
the certificate, then he oughi to keep bis seat till it is shown 
that he is not entitled to it.’ Being rightfully in possession 
of the certificate, the legal presumption is that he was duly 
elected. And ‘ where the law raises a presumption in favor 
of the fact, the contrary must be fully proved.’ ”’—1 Stark, 
Ev., 452, side fo., Met. § Ing. ed., 1822. 

Now, does any gentleman here pretend that this 
is not the law of the case. And now let us see 
what description of testimony has heretofore been 
held to be legitimate and proper. I call the atten- 
tion of the House to the case of Allen vs. Archer, 
which is a recent case, in which some of the au- 
thorities are cited, when— 

«The Hon. T. L. Harris, in speaking of hearsay testimo- 
ny, in Archer vs. Allen, forcibly remarked: ‘ There issome 
testimony that certain persons said that they had heard an- 
other man say that he had voted for Mr. Allen, when he had 
no right to vote. Butare we to disfranchise a congressional 
district of a hundred thousand inhabitants on hearsay testi- 
mony that would not be received in a magistrate’s court 
when a@ shilling was in controversy *’ ’’—.4ppendiz to Con- 
gressional Globe, first session Thirty-Fourth Congress, vol- 
ume 33, page 929. 

** And the minority, too, of the committee, in their report of 
the case of Archer vs. Allen, (page 16,) well and admirably 
enys: 

** Next, as to Alfred Cowden, the only evidence is that he 
was heard to say that he had voted at the election ; that he 
had voted for Allen ; that his vote bad elected him, &c. ; and 
that he was not of age at the. time. This evidence, the un- 
dersigned are clearly of opinion, is hearsay evidence of tie 
worst sort. It is noevidence at all. It would not be received 
as evidence in any court, and it nevershould be received in 
cases of contested elections before this House, for by the ad- 
missibility of such evidence it would be the easiest matter 
in the world to set aside any close election, and defeat the 
will of the majority, by getting persons to say that they had 
voted illegally for the man whom perhaps they had used 
their greatest efforts to defeat. Falsehoods, where there is 
no solemnity of an oath, are often resorted to in elections in 
canvassing before the people against a candidate before an 
election, as all of us, perhaps, well know; and who that 
woul tell a lie before an election would not do the same 
thing after it, if he could thereby effect the same object ?”’ 


Now, Mr. Spegker, I ask gentlemen, before 
they come to vote upon this question, to give their 
attention to this testimony—each man for him- 
self; and ifany fair-minded gentleman, under the 
rules of admitting evidence in a court of law or | 
equity, will come to the conclusion that the con- 
testant has made out his case, to wit: that the 
sitting member ought to be ousted, he will come 
to a conclusion different from what I think he will. 
Our friends on the other side of the House, in 
making up the minority report in behalf of the 
contestant, have apologized for the conclusions 
to which they have come, by saying that this is 
a case of public concern, and that they do not 
think they should be held to the rules of evidence 
applicable in the courts of law; for if they had, 
honest gentlemen, as | know them to be, they 
would never have come to the conclusion which 
they have reported. 

But I desire to call attention to what has been 
held in cases of this kind in this House heretofore. 

Mr. MARSHALL, of Kentucky. With the 
gentleman’s permission, I will have a motion en- 
tered just here. 

Mr. SEWARD. I object toany arrangement, 
unless the gentleman is regularly entitled to the 
floor. 

The SPEAKER. The gentleman from North 
Carolina has the floor and must yield uncondi- 
tionally, inorder that the proposition of the gen- 
tleman from Kentucky may come in, objection 
being made. 

Mr. GILMER, 
conditionally. 

Mr. MARSHALL, of Kentucky. 
have entered the following proposition: 

* That the papers, in the contested -election case of Val-.| 
landigham vs. Campbell, be, and the same are hereby re- 
committed to the Committee of Elections, with instructions 
that both parties are permitted, by the House, to take fur- 


ther testimony under the ao of law, on notice, until 
the first Monday of December, 1858.” 


Mr. GILMER took the floor and was recog- | 
nized by the Chair. 

Mr. SEWARD. Can the gentleman hold the 
floorwhen he has spoken on this subject once al- | 
ready? 

The SPEAKER. He cannot if any other gen- 
oe who has not spoken desires to obtain the | 

oor. 

Mr. DAVIS, of Marylan?. Cannot the gen- 
tleman from North Carolina speak on the motion 


I yield to the gentleman un- 


I ask to 


to ey a submitted ? 
The SP 


KER. The gentleman is right, and 
the gentleman from North Carolina will proceed 
with his remarks. 


} 


| 
| 
| 
| 
| 


clusion. I send the conclusion of his minority | 
_ report to the Clerk’s desk to be read. 


| that are in any manner proved to have voted for him. An- 


SS 


| their votes, or too doubtful as for whom they were cast to 


| to satisfy the mind that the contestant has, by strictly legal 


| question. 


| renort, on 


Mr. GILMER. I will resume my remarks 
where I left them when the gentleman from Ken- 
tucky introduced his proposition. In the printed 
page 69, 1 find that which I have al- 


ready read. 
It is only by virtue of such testimony as this, 
that our friends (as they naturally admit in their 
report) are able to come to the conclusion which | 
they have reported. 
Sox: Mr. Speaker, my friend the chairman of | 
the committee, [Mr. Harris, of Illinois,} who | 


i} . ° oaae 
| has given this ease, I am willing to concede, as | 


faithful and I have no doubtas honest an investi- | 
gation as any member of this committee, has | 
pointedly stated his views of the case in his con- | 


The Clerk read as follows: | 


* It seems clearly proved that Anderson voted for Camp- 
bell ; and one witness swears that Lawrence admitted that 
he had voted for Campbell. These are the only mulattoes 


derson swears that he believes Redmond and Mitchell voted 
for him, but does not give the ground of his belief. Moly- 
neaux saw three or four go to the polls attended by friends 
ofCampbell. As to the rest of these ‘ mulattoes or persons 
of color,’ the candidate for whom they voted is left to the 
merest conjecture. 

“ Of the twenty-three votes above referred to claimed by 
contestant as being illegal, and having been cast for Camp- 
bell, the testimony seems quite strong and conclusive that | 
Walk, Tate, Anderson, Odlin, Hartman, W. Lamb, Drayer, 
and Ogden, (eight votes,) did vote for Campbell, and that 
they were not legal votes. 

“The proof is neither clear nor regular, but it strongly 
tends to prove that Norris, Smith, Davis, Foulan, Gilliland, 
and Hall, were not legal voters; while, in regard to Max- 
well, Gosline, Lowe, Sharpe, Coble, Levi, Neas, Foster, 
Fisher, and Palmer, it is too slight to justify a rejection of 
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warrant upon it the unseating of a member, and the be- || 
stowal of his place upon another. 
‘© While, from a view of the whole case, it is impossible 


proofs, shown himself entitled to the seat, yet he has cer- 
tainly brought the rightof the sitting member to the severest 
It has been held that where ‘a person holds a 
certificate of election, he ought to Keep his seat till it is 
shown that he is not entitled to it.’ But what shall be suf- 
ficient to show this? The mere fact that the returning offi- || 
cers on false votes have given to one the certificate, ought 
not justly to endow him with superior rights or privileges 
to him who questions such returns or votes. Would it not 


| be more just that the parties stand on equal rights, and in 


the same position as though both had presented themselves 
at the same time, and under the same circumstances, and 
claimed the seat? Then, if we are unable to decide between | 
their rights, we refer them back to their constituents. To || 
give the sitting member superior advantages, is offering a 
premium for false returns and fraudulent votes. I preter to 
consider them as standing on equal ground. 
‘In deciding questions of contested election, it is often 
difficult to reach a conclusion that shall be unobjectionable 
and command general assent. ‘This is more difficult where | 
elections are by secret ballot than where they are viva voce ; 


| for in the latter case the poll-books show unerringly not 


vuly who voted, but for whom the votes were cast. When 
the voting is by ballot, after a given vote is proved to be 
illegal, the great difficnity still is to show for whom it was 
cast; so great is this difficulty that it is proposed to resort 
to statements of the character of hearsay (because not given 
under oath, and uttered by third persons) to show for whom 
votes were cast. This is dangerous evidence, but, from the | 
necessity of the case, it is insisted that it should be received. 
If it should be done, it should be with the greatest cau- 
tion. . 

‘* The legality of each vate forms a question by itself, and | 
where seventy or eighty of these votes are in question, itis 
next to impossible to agree.upon the legality of each, and 
vet the ruling upon one of them is to determine the case. 
The legality of each vote must be settled; each, pene 
involves questions of law and fact mixed up in inextricable 
confusion, and to be settled by reference to rules of law and | 


| evidence, and by circumstantial or hearsay testimony, often | 


| given by heated and interested partisans. 


The whole tes- 
timony is not to be weighed as in a éase of law, but each 
vote must be scrutinized and determined with mathemat- 
ical certainty. As it is next to impossible to reach such con- 
clusions, party zeal generally comes in to aid the hesitating 
judgment, and the Journals of this House will show that the | 
views of members, as to the legality or direction of votes, | 
and everything connected with elections, have tog often 
been determined by the party medium through whith they | 
have been viewed. | 
“ It is quite easy to seize upon vote after vote, and with | 

| 

j 


dogmatic confidence accept or reject them as our impulses 
may incline ; but it is a severe task to go through with an | 
extended investigation and arrive at conclusions entirely sat- | 
isfactory to the mind that justice has been done. Al | 
number of votes may be in dispute, and upon the admissi- 
bility of each the best legal minds and most i rtial judg- 
ment may differ. We may adopt principles of Qnasuction 
and rules of evidence, (without which we cannos proceed 
in our investigations a step,) but even then we may be | 
balked with the constantly recusring inquiry : whetber the | 
matters presented come within our rules and are admissi- 
ble or otherwise? And when we have concluded our ex- 
amination, according to the pri and rules we have 
adopted, und are brought to a result, even then our minds 
are often impressed with a conviction that a true and just 
conclusion would be the reverse-of that to which, by our 
own rules, we have been forced. 4 

* In reviewing the important questions connected with | 
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a 
'] this case, I have discarded all technicalities, and endeay. 
| ored to reach, through testimony admissible under we). 


settled rules of evidence, a satisfactory decision ; yet I have 
been unable to find sufficient to warrant me in pronouncin 
the contestant entitled to the seat of the contestee ; at the 
same time there are such facts and circumstances, some 
of them mixed up, it is true, with opinions and hearsay tes. 
timony, as to amount almost to a conviction that he is so, 
“The question, then, presents itself, will the House, in 
this state of doubt and uncertainty, arbitrarily decide in fayoy 
of one or the other of these parties, when it is as liable to 
decide wrong as right? or will it refer the case back to the 
people for their decision? When the verdict is questioned 
poll the jury. This has very often been done in cases jess 
doubtful than this. And fortunately it can be done here 
without serious public inconvenience. The present session 
of Congress is near its close. But afew days of service re. 
main prior to the next regular election in Obio, when this 
contest can be settled by the people without extra trouble 
or expense, and settled in accordance with their own 
wishes. Believing that such mode of decision is, under the 
circumstances, the only proper one, the undersigned thinks 
that the seat should be declared vacant, and the Governor 


of Ohio notified thereof. 
“THOMAS L. HARRIS.» 
Mr. GILMER. I had that read in order to 
show the reasons and the conclusions to which 
the chairman of the committee had come. The 
conclusion is that this is one of those cases which 


| ought to go back to the people, for the reason that 


he was not able to determine, from the testimony, 
which gentleman was elected—in other words, 
because he was not satisfied, from the testimony, 
that the contestant was elected. Then J submit 
that, in law, upon the finding of the chairman, 
the judgment should be in favor of the sitting 
member. Bear in mind that a majority of the 
committee, in their reasonings upon this subject, 
hold and go together as to that point; although 
four of the committee go one step further than the 
chairman, and have satisfied their minds that the 
sitting member is entitled to his seat. The chair- 
man of the committee, deciding in his judgment 
between them, has done so honestly and candidly, 
whether correctly or not, and has come to the 
conclusion that the contestant should not deprive 


| the sitting member of his seat. 





I advert again to the point I made before, and 
I call the attention of the House to the fact that 
the contestant himself, who has labored and argued 
this case, and has sought out every authority, 
from the beginning of the Government down to 
the present time, thinks himself that his case is to 
be decided upon hearsay evidence, and the point, 
whether his Secretary’s certificate, obtained after 
the testimony was closed, can be read; other- 
wise he would not have spent so much labor and 
time on his flimsy hearsays, and on the admissi- 
bility of his said certificate. ‘In the report, in repl 
to the point as to the admissibility of the cettihe 
cate, he says: e 


** I answer, first, that it is at least doubtful whether it is 
my place to produce at all the summing up at the Secre- 
tary’s office, of the result. [tis no part of my care. I claim 
nothing under it. Upon its face it shows nineteen majority 
against me ; and by so much it would diminish my vote, as 


| itappears by the testimony.”’ 


Not necessary for him to show the actual re- 
sult of the vote! Suppose he should show that 
Campbell had received one hundred illegal votes: 
unless he could show by legal testimony that those 


/one hundred votes would alter the result, he 


would gain nothing by it. 

I desire each gentleman to take all these facts 
and sum them up for himself, and apply the evi- 
dence under the rules of evidence to the various 
contested votes; and if he can come toa result 
that will give the contestant the seat, then I have 
examined this case in vain. 

Mr. HARRIS, of Illinois.. I wish to suggest 
a point for the gentleman’s consideration, as he 
has alluded to my opinions in this case. The 
gentleman says that the sitting member has a su- 
perior right to any contestant, and that it is neces- 
sary that the contestant should show that be has 
a superior right before he can be allowed to stand 
upon an equal footing. The opinions which have 
been advanced heretofore in favor of the sitting 
member, that a superior right in the contestant 
must be shown before the sitting member is 
ousted, is predicated upon the idea that the sit- 
-~ member is entitled to his seat. I admit that, 
before you can oust him and give his seat to an- 
other, that other person must show a superior 
right. But while others propose to put the con- 
testant ina so of superior sight, I choose 
to consider them as standing upon an equality. 
In all the cases cited, to which my attention has 
been called, where the doctrine has been laid down 
that possession of the seat may be retained by 
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by illegal testimony, and that which cannot be | 


held admissible for any purpose, except it might 
be to corroborate other and better testimon y—tes- 
timony, sir, which would not be admitted in any 
court of justice whatever; the mere declarations 
of men that other men had declared that third 
persons had said that they voted in a given ward, 
and that they voted for Campbell. It is in vain 
that the learned counsel for the contestant, a brief 
of whose argument was filed, and is published 
with the testimony in this case, attempts to show 
that the poll-books of this election were not rec- 
ords, and that it was therefore not necessary to 
produce them before the committee, as the best 
proof of the fact that certain persons voted at that 
election in certain wards. I put it to every mem- 
ber of this House, whether the poll-books are not 
record evidence, and (if the poll-books be not tech- 
nieally records) whether they are not written 
evidence of the fact which it is attempted to be 
proved, and whether they are not the best evi- 
dence of the fact of voting? They show, and they 
are the only legal evidence to show that A, B, or 
C, voted at that election, being written evidence, 
made and sworn to by the officers of the law, and 
pursuant to the requirements of the same. They 
are best evidence of the fact that any person voted; 
and, being accessible, they are the primary legal 
evidence of that fact, and, in the absence of that 
proof, secondary evidence cannot be received, and 
ought not to be. 

I submit that the learned gentleman in his la- 
bored argument this morning, entirely failed to 
prove that the best evidence which the case ad- 
mits of can be dispensed with. Thatis the point 
I make. I say it, and I say it without the least 
fear of contradiction, that the poll-books certified 
to by the officers of election, in which are written 
the name of every voter who cast his vote at that 
election, are the best evidence which the nature 
of the case admits of, and were accessible to the 
contestant. Surely this written evidence would be 
more satisfactory than the declarations of any man 
or set of men can be, who stood by the polls and 
saw, or thought they saw, one or five hundred men 
cast their votes. ‘There was no difficulty in pro- 


euring this written proof in order to lay the found- || 


ation for the other proofs as to the qualifications 
of the electors. That written proof is not fur- 
nished. For what purpose is it omitted? What 
excuse can be given for not making it? Does not 
every man know that the testimony of the legal 
custodians of these poll-books could have been 
taken, that they could have been compelled to tes- 
tify and set out every mame that is therein re- 
corded or written? Every man understands that. 
They could have been compelled to set out as a 

art of their depositions full copies of the poll- 
books; and thereby show the name ofevery single 


* elector returned by the officers of that election as 


having voted at any poll within that district. 
Every man knows that, but it has not been done. 
Again, l ask, why was it not done? The bur- 


| 


| 


den of proof is upon the contestant; and it was | 


his duty to furnish the best evidence—the written 
evidence. Hearsay testimony is introduced, in- 


stead of the written proof, for the purpose of show- | 


ing that sundry minors voted at that election. 
W hat is the effect of that hearsay testimony, after 
we have got it? The House might as well not 
have been detained or troubled with it at all. 
What is the result of it? Simply that three minors 
voted for Mr. Campbell, and four (4) for the con- 
testant! ‘Phe strongest view that can be taken of 
this case for the contestant is the view expressed 
by the gentleman from Mississippi, [Mr. Lamar.] 
‘The gentleman from Mississippi, and three of his 
associates upon the committee, have come to the 


} 
conclusion that the contestant has the better claim | 


to the seat, upon the hearsay testimony in the 
ease. They state, in their published views.of the 
ease, that they find in this proof that of minors 
three voted for Mr. Campbell, and four for Mr. | 
Vallandigham. That does not reduce Mr. Camp- | 
beli’s majority, but increases it one vote! Why, | 
then, did the contestant trouble the House with | 
proofon that point? If you take three from the | 
nineteen majority reported for Mr. Campbell, and | 
four from the vote for Mr. Vallandigham, it will 
increase the majority of Mr. Campbell to twenty; 
60 that, instead of making out a case against the 
record and certificate of election, it makes a case 
in favor of the record and certificate! So much 
for that point. 








The next point made by the contestant, and to 


| support which, he produces his hearsay proof, is | 


that persons of unsound mind, who are disquali- 
| fied by law, voted at thatelection. His hearsay 
| proof results in this: that three persons of un- 
/ sound mind voted on eath side. The result is 


| not changed; rotwithstanding that proof, my col- | 


| league’s majority is stilltwenty. So much for that 
proof! The next point raised, (and I cannot see 
| what earthly object he had in view in getting up 
roofs of this kind, unless it was to mislead some- 
body), is that aliens, who were disqualified by the 
| laws of Ohio, voted at thatelection. In my judg- 
| ment, and I will state it here, in passing, no State 
| has the right to confer the elective franchise for 
| the most numerous branch of the State Legislature, 
much less for Representatives in Congress, upon 
ALIENS, forthe reason that the exercise ofany such 
authority by the State, orby any State Legislature 
is in direct conflict with the laws of the United 
States regulating the naturalization of aliens and 
their admission to citizenship, anywhere within 
the United States. Under, and by virtue of the 
, Constitution of the United States, the elective fran- 
chise is the guarantied and exclusive right of the 
citizen; and a State Constitution, or State law, 
which confers that franchise upon ALreNs, is in 
conflict with that provision of the constitution of 
the United States which says that, this ** Consti- 
tution, and the laws made in pursuance thereof, 
shall be the supreme Law of the land, the consti- 
' tution and laws of any State to the contrary not- 
withstanding.’’ A compliance with the naturaliza- 
tion laws of the United States, is, in my judgment, 
indispensable to the legal enfranchisement of 
aliens in any State of the Union! 

1 hold, therefore, that the aliens who voted at 
this election were disqualified, irrespective of any 
State law (if any had existed) on the subject. But 
what does the contestant make by his proof that 
aliens voted? By his hearsay proof it turns out 
that three aliens voted for Campbell, and three 
for Vallandigham. After passing through with the 

| proofs about minors, after passing through with 

| the proofs aboutaliens, after passing through with 

| the proofs of persons of unsound mind, we are 
just were we started, except, if anything is to be 
done, that one vote is to be counted additional in 
favor of the sitting member. 

Mr. HILL. I wish to ask the gentleman a ques- 
tion. It seems tome, from what I can learn, that 
there is a discrimination made between the old 


| constitution of Ohio and the new one which was 
| adopted in 1851, on the subject of suffrage. Is the 


gentieman able to inform me from his own knowl- 
edge, whether any class of colored persons who 
exercised the right of suffrage before 1851, have 


_ been excluded by reason of the adoption of the 


new constitution? 
Mr. BINGHAM. I will answer fhe gentle- 
man, that I have no personal information on the 
subject; but, | understand that the practice has 
| been precisely under the constitution of 1851 what 

it was under the constitution of 1802; thatis, that 
| native persons resident in the State, of more than 
_ half white blood, are allowed to vote. 


After disposing of the case, as it appears, 


| touching the votes given by minors, by persons 
| ofunsound mind, and by aliens, [ come to another 

point raised by the contestant, and that is as to 
| the votes of non-residents of the ward in which 
| they are alleged to have voted. The report on 


| that subject of the gentleman from Mississippi 


| 
landigham,] he has, in fact, a majority of 


and his three associates—and I think that they 
report correctl y—states that two non-residents of 
the ward voted for Vallandigham, and none for 
the sitting member. If you come, then, to strike 
a balance between these gentlemen, the contest- 
ant and my colleague, under these four heads, in- 
stead of my colleague [Mr. Campbell] having a 
ony of nineteen over the contestant, [Mr. 


twenty-two. 
Now, sir, there-are three other points made by 
the contestant, and on which he has adduced his 
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hearsay proof. One is in regard to non-residents | 


of the country who voted at that election; one is 
in regard to non-residents of the State who voted 
at that election; and another is in regard to mu- 
lattoes or negroes who voted at thatelection. Those 
are the three and only remaini ints. For the 
purposes of my, argument, I might consent here 
that the six non-residents of the county who are 

















that election, did vote as claimed. Did they all 
vote for the sitting member? Waiving my objec. 
tion to this secondary proof, in the absence of tie 
poll-books, which furnish the best evidence of the 
fact whether these six men voted at all; admitting 
in the absence of the legal proof, that they did Vote 
as claimed, and that they voted for my colleague 
[Mr. Campbell,] how does the record stand? [t 
stands, even with that admission, upon the proof 
of the contestant, at six less than twenty-two 
majority, leaving sixteen majority for the Sitting 
member, [Mr. Campbell.] 

What next? Allowing, in the absence of the 
legal proof to be furnished by the poll-books, that 
negroes and mulattoesto the weuber of fifteen, as 
claimed, did, in fact, vote at that election, and al- 
lowing still further, in the absence of proof, that 
they did vote for Campbell, it still leaves Campbell 
a majority of one over the contestant, and that 
too upon the showing of the four gentlemen of 
the committee, who report here most favorably 
for the contestant, [Mr. Vallandigham. } 

What point, then, remains of the case? Only 
the point that, votes of non-residents of the State 
were given at that election. I will dispose of that 
point briefly. I dispose of it in this way. The 
gentlemen who reported favorably for the con- 
testant [Mr. Vallandigham] found it very con- 
venient in their printed argument or report to re- 
fer to the testimony of persons relied on to prove 
the fact that fifteen negroes did vote at that elec- 
tion for Mr. Campbell, while they found it very 
inconvenient to refer to the testimony of a single 
man who shows the fact that a non-resident of 
the State, of any name whatever, voted at that 
election, much less that any such non-resident 
voted for the sitting member, [Mr.Campbell.] I 
undertake to say upon that point—because the 
whole case is now narrowed down to that—that 
no man who looks candidly at this record ean 


.come to the conclusion that the fact is proved. 


Having, by conceding facts to be proved, which 
are not proved, reached the point of the votes of 
non-residents of the State, and upon which the 


| whole case turns, after conceding all that has been 
| assumed by and for the contestant, I plant myself 


| 


upon the eae of common law and common 
sense, and which, in spite of the parliamentar 
cases cited by the contestant from the English 
cases, prevails in all bodies which sit in judgment 
upon anybody’s or any community’s rights— 
that the best evidence which the nature of the case 
admits of must be adduced. 

I say, then, in relation tothe fact, whether thirty- 
one non-residents of the State of Ohio, or any 
greater or less number of such non-residents, voted 
at that election, the best evidence that any one or 
more of such persons so voted is the written evi- 
dence of a fact which the law of the State auth- 
orized and required to be made out at the time of 


‘the transaction, under oath, 7 the judges and 


clerks of the election, and which was deposited in 
pursuance of that law, at the offices of the clerk 
of the common pleas of the respective counties of 
the district, and which is there preserved. [ sub- 
mit it to the common sense and candor of every 
gentleman upon all sides of the House, whether 
that written evidence is not more reliable than the 
slippery, treacherous memory of a thousand wit- 
nesses who stood, mingling with the throng, at 
the election, and partaking of the excitement of 
that day, and who have nothing but their memory 
to rely upon, to prove the fact that those persons 
did, in fact, vote at all? 
That evidence is not produced in this case; and 
I say the fact that thirty non-residents did vote at 
that election is not proved, though there is hear- 
say evidence to that effect, while the best evidence 
is withheld. It rested on the contestant to make 
out his case by the best evidence, and until he 
does so, the House should not set aside the au- 
thority of the great seal of Ohio, by which my 
colleague holds his seat. The contestant has 
given no excuse for failing to produce it—the 
written proofs, the best evidence. He has intro- 
duced by way of apology for this neglect, through 
his counsel, a futile evasion, by having them say 
in his behalf, that the poll-books are not records. 
They are written evidence, open to inspection, 
and, as I remarked before, everybody knows that 
= are of that written ere liable, 
compulso ocess, to be compelled to pro- 
aan it, and, in Rhee depositions, a set out the 


reported on this hearsay proof to have voted at |! names of every voter therein recorded. Such 
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proof has been made in numerous instances be- | 
fore, may be made again, and ought to have been 
made by the contestant in this case. 
Well, suppose you concede the fact that these | 
thirty-one persons did vote at that election, and | 
further, that these thirty-one persons were non- 
residents of the State of Ohio at the time, the other | 
great fact, important to this case, is not true, and | 
that is that they voted for Campbell. I would | 
like to see the testimony showing that any six of | 
them voted for Campbell, much less that twenty- 
one voted for him, as claimed by the contestant. 
| should like gentlemen to point out that evidence, 
and until they do, I for one, irrespective of all | 
rty considerations, will refuse to reverse the | 
record as it stands here before us. [| insist that 
common respect shall be shown here to the attest- 
ed voice of the people of the third congressional 
district of Ohio, as well as to the accredited voice | 
of the people of any other congressional district 
inthe Union. The attempt is made here to set 
aside the will of the people of that district by the 
mere hearsay of irresponsible and unknown wit- 
nesses. I submit that it is an outrage attempted | 
to be perpetrated here against that people, and an 
outrage which I trust they will have the courage 
and the dignity and the self-respect to rebuke, as | 
it deserves to be rebuked, on the second Tuesday 
of October next. 
Mr.STEVENSON. I do notrise, Mr. Speaker, || 
to discuss the merits of this controversy; and I | 
will not trespass upon the already exhausted | 
patience of this House by an analysis of the mass || 
of testimony contained in this record. My pur- 








| 








pose is a brief answer to one or two positions 
maintained by my two colleagues on the Commit- | 
tee of Elections, adeare. ene and GitMeER,| | 
who have just addressed the House in support of | 
the right of the sitting member to retain his seat | 
upon this floor. Both these gentlemen seem to 
rest their arguments upon technical objections, | 
rather than upon a full and frank consideration | 
of the merits of this contest. Their objections | 
partake rather of the character of special demur- | 
ers, of exception to the testimony than of a con- | 
sideration of the weight which should be given | 
to it, or the results deducible therefrom. I pro- | 
pose briefly to reply to these objections. Both | 
gentlemen complain that the official abstract from | 
the office of the Secretary of State of Ohio, with | 
the broad seal of State attached certifying the re- | 
sult of the congressional election in the third dis- | 
trict in Ohio, on the 14th October, 1856, was not 
roperly before us, and that the Committee of | 
lections had no right to receive itas evidence or | 
give any weight to it, because it was not filed with | 
the Clerk of this House within the sixty days pre- | 
scribed by the ninth section of the act of Congress 
‘* prescribing the mode of obtaining evidence in | 
cases of cuntested elections,’’ approved February | 
19, 1851. I maintain that a just and reasonable | 
construction of this act does not include within 
its provisions an official record, which, by the | 
broad seal of the sovereign State from which it | 
emanates, proves itself, and cannot, therefore, be | 
comprehended under that species of ** testimony ”’ 
compronenns by the act, and required, by its | 
ninth section, to be taken within sixty days from | 
the day on which the answer of the member re- | 
turned shall be served upon the contestant. 
A careful examination of this act will, in my | 
opinion, fully justify my construction of its pro- | 
visions. What are they? 
The third section provides: 
“That when any such contestant or returned member 
shall be desirous of obtaining testimony respecting such elec- | 
tion, it shall be lawful for him to make application to any | 
judge of any court of the United States, or to any chancel- | 
lor, judge, or justice of a court of record of any State, or to | 
any mayor, recorder, or intendant of any town or city, | 
which said officer shall reside within the congressional dis- | 
trict in whieh such contested election was held, who shall | 
thereupon issue his subpena, directed to all such witnesses | 
as shall be named to him, requiring the attendance of such | 
witnesses before him, atsome time and'place named in the | 
subpena, in order to be then and there examined respecting | 


= as contested election, in the manner hereinafter pro- | 
vided. 


_The fourth section provides merely for the ser- 
vice of the subpena. ‘ 
The fifth section provides simply a penalty for 
neglecting or refusing to attend or testify. 
he sixth section provides for the mode and 
manner of giving notice of the time and place of 
taking the testimony, the names of the witnesses 
to be examined, and their residences, and the 
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rule would 






















name of the officer who is to conduct the exami- 
nation. 

The seventh section provides the mode and | 
manner of the examination, and requires— 

‘* That the testimony of the witnesses, together with the 
questions proposed by the parties or their agents, the said 
magistrate is hereby authorized and required to cause to be 
reduced to writing, in his presence, and the presence of the | 
parties or their agents, if attending, and to be duly attested by 
the witnesses respectively; after which he shall immediately 
transmit by mail the said testimony, duly certified under his 
hand, and sealed up, to the Clerk of the House of Repre- 
sentatives, for the time being, together with a copy of the 
subpena and notice, served upon the party, as provided for 
in the presatieg section and of the proof of the service of 
the said notice.’ 

The ninth section provides— 


“ That the testimony taken by the parties to the contest, | 
or either of them, shall be confined to the proof or disproof | 
of the facts alleged in the notice and answer mentioned in | 
the first and second sections of this act; and no testimony | 
shall be taken after the expiration of sixty days from the | 
day on whieh the answer of the member returned shall be 
served on the contestant; and a copy of the notice of the | 
contest and of the answer of the returned member, shall be | 
prefixed to the depositions taken, and transmitted with them | 
to the Cierk of the House of Representatives: Provided, | 
That the House may, at their discretion, allow supplement- | 
ary evidence to be taken after the expiration of said sixty | 
days.” 

I submit, Mr. Speaker, very confidently, that a 
careful inspection of the foregoing provisions of | 
the act, conclusively show that they contemplated 
parol evidence, or some instrument of writing | 
which required parol proof of its genuineness. | 
Neither the spirit or letter of the statute includes 
official records as within the testimony required by 
the ninth section to be closed within sixty days | 
after service of the answer of the returned mem- | 
ber. 

Mr. GILMER. If the gentleman will read the 
eighth section, he will see that that very identical | 
sort of testimony was contemplated. 

Mr. STEVENSON. Iam coming to that point 
directly. My friend from North Carolina seems 
to think that the official statement of the result of 
this election, from the office of the Secretary of 
State of Ohio, with the broad seal attached thereto, | 
is comprehended by the eighth section of the act 
of 1851, already referred to. I think he is clearly | 
inerror. What are the provisions of this eighth | 
section? They are in these words: 


‘ . : | 
‘“* That the said magistrate shall have power to require the | 


production of papers; on refusal or neglect of any person to | 
produce and deliver up any paper or papers in his posses- | 
sion pertaining to said election, or to produce and deliver | 
up certified or sworn copies of the same in case they may | 
be official papers, he shall be liable to all the penalties pre- | 
scribed in the fifth section of this act, and all papers thus | 
produced and all certified as sworn copies of official papers, | 
shall be transmitted by said magistrate, with the testimony | 
of witnesses, to the Clerk of the House of Representatives.”? | 
This section confers upon the magistrate the | 
authority to call for the production of certain | 
papers, and if produced, provides for their trans- | 
mission. Itdoes not exclude or deprive either 
party from filing official papers which prove them- | 
selves, and which were not called for or produced 
before the officer who took the testimony. The 
section simply confers the authority upon the 
officer to enforce the production of papers if called 
for. It nowhere restricts either party from filing | 
| official papers which prove themselves, and.which | 
were not called for or produced during the exam- 
ination. 

But, Mr. Speaker, I deny that this act any- 
where confines the filing of testimony to sixty 
days. The restriction is upon the taking of testi- 
mony, and not upon its peer ona The words 
are, ‘* no testimony shall be taken after the expi- | 
ration of sixty days,’’ &c.; and were an officer, | 
through neglect or design, to fail in transmitting , 
immediately the testimony taken by him, I deny 
that such a failure would deprive either party of 
the testimony, if filed after the assembling of Con- 
gress. Such would, in my judgment, be the true 
construction of this act as to parol evidence. The 
limitation could, @ fortiori, have no possible effect 
upon records or documents which bore no testi- 
mony as to their genuineness, but which became | 
authentic from the impress of the seal of sover- 
eignty attached thereto. 

y friend from North Carolina [Mr. Gumer] 
somewhat anticipated this argument, and said it 
was barely possible that this official abstract might | 
come in as a public document, assimilating it to | 
a paper filed as an exhibit to a bill inequity. He | 
argued very earnestly, however, that this posi- | 
tion would prove fatal to the claims of the con- | 











uire a production of a copy of the 
poll-books as the best evidence to show how each 


elector whose vote was challenged had voted, and 
that the parol testimony taken by the contestant 
on this ground be excluded. 


If the law of Ohio placed the copies of the polli- 


books, and the abstract of the result of an elec- 
tion certified by the official canvassers to the Sec- 
retary of State, on a common grade in the scale of 
testimony, there might be some force in this ob- 


jection. Such is not the fact. 

A yeference to the election law of Ohio (Swan's 
Statutes of Ohio, page 443-4) will show that the 
ae of an election are not returned to the 

cretary of State. One poll-book is returned to 
the clerk of the court of common pleas in each 
county, and the other to the township clerk, It 
is made the duty of the clerk of common pleas in 
each county, with two justices of the peace, on the 
sixth day after an election to open the returns in 
congressional elections, and certain State officers, 
and to make an abstract of the votes in manner 
prescribed by law, and to forwarda copy, certified 
and subscribed, to the Secretary of State. 

By the law of Ohio, the Secretary of State is 
the keeper of this abstract, and is authorized to 
make copies thereof under the great seal; and such 
copies, when thus certified, are received as evi- 
dence in all courts and places, in the same manner 
and with all the force and effect of the originals, 
if produced. (Swan’s Statutes of Ohio, pages 
361, 867.) 

No such effect is given to the poll-books. They 
stand wholly on a different footing. ‘There is no 
statute authorizing any officer to make official 
copies of them; and if made, they would not, by 
any statute of Ohio, become competent testimony. 
If required, they could be produced only by a 
subpena duces tecum; and no application was made 
for their production, had it been competent to do 
so under the eighth section of thé act of*Congress. 

Mr. WILSON. I would like to know if it is 
not the law of 1851, that all official papers shall be 
transmitted by the magistrate with the papers? 

Mr. STEVENSON. I construe that law dif- 
ferently from the gentleman from Indiana. | have 
already attempted to show that by the eighth sec- 
tion of that act, the magistrate was authorized to 
certify no, papers that were not then produced; 
and that a failure to call fer them by either party 
at that time could not diminish their ener 
or prevent either party from filing them at a su 
sequent period. But I hope the gentleman will 
allow me to goon with my argument, without in- 
terruption. ‘ had just stated the postulate, that 
no man could carefully examine this act, and ar- 
rive correctly at the conclusion that official papers, 
which, under a broad seal of State, prove them- 


- 


mony,’’ as used in the act. : 

In support of my construction, I can cite gen- 
tlemen to the fact that, since the passage of thia 
statute of 1851, these official abstracts have been 
allowed, as I am informed, in a dozen contested 
elections, to come in after the termination of sixty 
days, without question. So that in my argument 
I am supported by the past action and precedents 
of this House in similar cases. 

What is the next ground, Mr. Speaker, on 
which the gentlemen attempt to rest? It is still 
more technical. They claim that the notice of 
contest from Mr. Vallandigham, required under 
this act of 1851, is fatally defective in specifying 
all the names of the voters whose votes he in- 
tended to contest. The first section of that elec- 
tion act is as follows: 

‘* Be it enacted, &c., That from and after the passage of 
this act, whenever any person shall intend to contest an 
election of any member of the House of Representatives of 
the United States, he shall, within thirty days after the re- 
sult of such election shall bave been determined by tie of- 
ficer or board of canvassers authorized by law to determine 
the same, give notice in writing to the member whose seat 
he. designs to contest of his intention to contest the same; 
and in such notice shall specify particularly Tie crounvs 
upon which he relies in the contest.” 


Now, does the word * grounds,’’ as used in 
this section, necessarily require a contestant to 
name every voter whose vote he intends to con- 
test ? Such is the construction confidently urged 
upon us by my friends and colleagues on the com- 
mittee, who have argued the other side of this 
question. Now, sir, 1 maintain, the contestant 
here has specifically set forth the grounds of the 


testant, Mr. Vallandigham, because the same || contest, and fully complied with all the requisi- 


selves, could be included under the term * testi-— 
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tions of this act. He has specified particular) 
classes of electors, whose right is challenged, not | 
by name, but by setting out, with mathematical 
accuracy, the various grounds of illegality on 
which he intended to rely. His notice of contest 
contained nineteen specifications—votes by non- 
residents of the State, by non-residents of the 
county, aliens, minors, idiots—each ground speci- 
fied and separately set out, The sixteenth specifi 


cation enumerated by name ten mulattoes and per. || 


sons of color, with twenty-two others not named, | 
who were illegally permitted to vote for the con- | 
testant. And yet gentlemen say, that because 
the names of every voter intended to be challenged 
is not set out in this not.ce, therefore the sitting 
member shall retain his seat without an examin- 
ation, and no matter how illegal was his election, 
or what frauds were seuntiand in its accomplish- 
ment. I would ask my friend from Indiana, who 
talked of popular sovereignty in the close of his 
speech,and who seemed to constitute himself the 
peculiar guardian of popular rights, if when a man 
comes to this Hall, representing nine tenths of the 
voters of his district, to seek ‘his rights as their 
chosen Representative on this floor, he would turn 
him off and say, ‘* Sir, whatever your majority, 
or whatever may have been the hanie and out- 
rages on the ballot-box, you have not specified in 
your notice the name of each illegal voter, and I 
will not examine into your proof or listen to your 
complaint?’’ Is the popular voice to be strangled 
by such a technicality? Are wrongs and outrages 
upon popular rights to be passed over under so 
unnatural and strained a construction of a statute 
passed to protect the elective franchise? This act 
of 1851 was enacted to protect the right of popular 
suffrage; and yet if such a construction is to be 
given to it, it ties up the hands of a contestant, 
and tends to defeat the very object of its enact- 
ment. ‘Take such an election as the one we are 
now considering in three populous counties in 
Ohio, where nearly nineteen thousand votes were 
cast, and I ask, would it not be almost physically 
impossible for any man, in thirty or forty days, 
to ascertain the name of every illegal voter that 
may have voted at that election? The time pre 
scribed for giving notice is within thirty days 
after the board of canvassers have determined the 
election. In many districts in my own State, such 
a requisition would be almost impossible. Sucha 
construction of the word ‘‘ grounds’’ as to require 
the name of every illegal voter to be given, would 
amount, in some cases, to a denial of the right of 
contest. 

There is one ground, Mr. Speaker, upon which 
I think we should all agree. It is, if this section 
of the statute has hitherto received in this House, 
by its past precedents, a uniform and consistent 
construction, that construction ought not now to 
be departed from, If the cgpstruction hitherto 
adopted is more enlarged and liberal, and better 
calculated to carry out the objects of this act than 
a more restricted and technical one, it affords an- 
other pregnant reason for a strict adherence to it. 

The act was passed in 1851. Some seventeen 
contested elections have occurred here since its 
adoption. Of these but two are reported, which 
afford any light on this question. They both sus- 
tain my construction, and expressly decide that 
a contestant, in stating in his notice the grounds 
of contest, is not required to name each voter 
whose right of suffrage is contested. 

The first of these cases is that of Wright vs. 
Fuller, decided in 1852. There the objection was 
made, that the notice was fatally defective, be- 
cause it did not enumerate the names of the illegal 
voters. Mr. Ashe, of North Carolina, made the | 
majority report, overruling at length this objec- 
tion, and expressly deciding that it was not ne- 
cessary in the notice to enumerate the names of | 
the challenged voters, and this report was sus- 
tained by the House. Again, during the last Con- | 

ress, in the contested election of Otero vs. Gal- 

egos, a similar objection was interposed to the 
legality of the notice. Mr. William R. Smith, a 
jeading member of the American party, made the | 
report. In it he says: 


“Your committee think the notice was quite sufficient | 
to authorize the taking of the testimony. No such objee- 
tion was mde by the sitting member or his counsel at the | 
time of taking the depositions. On the contrary, he appeared 
and examined the witnesses without any objection what- | 
ever; and if he had no notice at all, and had appeared and | 
examined them, he would have been estopped setting | 
up notice.” 











‘These authorities, uncontradicted by a single 
precedent of a contrary ruling since the passage 
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of this act, would seem to be decisive of this ob- : 


| jection. It may be added, however, that Mr. 
Campbell appeared by counsel, and examined the 
contestant’s witnesses without objection, and it 
would be too late now to insist upon it. 

Mr. ae the construction hitherto placed 
by the House upon this act is eminently right 
and proper. To give the construction contended 
for by the gentleman on the other side, to the 
first section, would render it impracticable to de- 
tect and expose the most flagrant abuses and out- 
rages on the elective franchise. Nothing is re- 
quired by the letter or spirit of the act but to give 
the grounds of the illegality committed in the elec- 
tion, and I hope this House will never depart from 
the construction hitherto given to it. ow un- 
just would be a contrary ruling at this day? Had 
the contestant looked to the reported precedents 
of this House, which I have just quoted, as we 
| have a right to presume he did, before giving his 
notice, could he have doubted that an enumera- 
tion of the voters’ names was wholly unneces- 
sary? Shall we now overturn these precedents, 
and thus make ita snare for entrapping him? I 
cannot and will not believe it. The construction 
heretofore uninterruptedly given is right, and, I 
| trust, will be adhered to. If originally doubtful, 
| justice requires it should not now be disturbed. 

Mr. Speaker, I did not intend, and do not now 
intend, to go into the merits of this controversy. 
That will be much better done by my friend from 
Mississippi, who will close the debate in support 
of his report. I wish, however, to say a word 
| or two before I sit down on the qualification of 
| suffrage as contained in the present constitution 
of Ohio. I do not agree with the honorable gen- 
tleman from Ohio (Mr. Stanton] as to his de- 
| ductions about the class of colored voters, who, 
| in his judgment, are still entitled to the right of 
suffrage in his own State. Nor can I, highly as 
_ I estimate his legal acquirements, yield my acqui- 
_escence to the process of reasoning by which he 
arrived at the conclusion that colored persons are 
still good voters in Ohio. 

The constitution of Ohio provides that— 

“Every male white citizen of the United States, of the 
age of twenty-one years, whoshall have been a resident of 
the State for one year next preceding the election, and of 
the county, township, or ward, in which he resides, such 
time as may be provided by law, shall have the qualifica- 
tions of an elector, and be entitled to vote at all elections.”’ 

Whatever may have been the former decisions 
of the Ohio courts, I maintain, that, under the 
present constitution of Ohio, no descendant of the 
African race can exercise the right of suffrage. 
There has been no adjudication on the question 
of suffrage by the courts of Ohio, as I learn, since 
1851, when the present constitution was adopted. 
The gentleman from Ohio maintains, however, 
| that Ohio has a right to determine for herself, not 
| only what excess of white blood constitutes a 
white man as contradistinguished from a colored 
| person, but also to say, within Ohio, who are cit- 
| izens, and as such entitled, within her limits, to 
the right of suffrage. He maintains thatthe su- 

preme -court of his State has already judicially 

settled, prior to the adoption of the constitution 
of 1851, that persons having a portion of black 
| blood were entitled to the right of suffrage, and 
| that even the Supreme Court of the United States 
would follow the decisions of the supreme court 
of Ohio in the construction of one of its own stat- 
utes. I cannot yield my assent to this argument, 
and I do not think the position assumed can be 
maintained. 

If the constitution of Ohio, adopted in 1851, had 





| simply said ‘* a white citizen,’ I can perceive that 


there would have been great force in this argu- 
ment. 

It may be maintained thet a State shall prescribe 
how much black blood shall constitute a certain 
class of her people to be colored persons. Most 
of the States have provisions on this subject. A 
construction of such statutes by the supreme court 
of the State where they existed would be followed, 
too, by the Supreme Court of the United States. 
Indeed, that tribunal has said that a State within 
its own borders can say who shall be voters, and 
who enjoy the rights of citizens within the State. 
_ That, however, is not the question here. No State 
| has aright to confer citizenship of the United 
States,and where aState constitution requiresasa 

suffrage qualification that the elector s be a 
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white citizen of the United States, I utter] deny 
that in such State any descendant of the Afriesy 
race can be an elector. ‘The decision of the gy. 
reme court of Ohio cannot control the question, 
henever it shall decide that a descendant of the 
African race, however small the quantity of black 
blood, or whatever the degree, is entitled to the 
right of suffrage , its decision will be in directantag- 
onism with the Dred Scott decision. Thatcase ay- 
thoritatively settles that no descendant of the Afri. 
can race is or can be a citizen of the United States, 
The constitution of Ohio requires an elector to be 
a white citizen of the United States. If, therefore, 
the supreme court of Ohio were to construe their 
constitution as conferring citizenship of the Uni- 
ted States on such descendant of the African race, 
it is manifest that such a ruling could not be up- 
held by the Supreme Court of the United States, 
The Supreme Court of the United States do not 
follow the State decisions in the construction of 
their own constitutions, nor are they bound by 
them. I must, however, express my opinion that 
the supreme court of Ohio will never construe 
their constitution of 1851 as conferring suffrage 
on a descendant of the African race. I am aware 
of its decisions heretofore made. 
‘* The first case was Gray vs. The State, 4 Ohio Rep., 354, 
decided upon the statutory rule of competency of witnesses, 
which excluded blacks and mulattoes from testifying in a 


cause to which a white person was a party. The defend- 
ent was nearer white than a mulatto; and the decision in 


favorem was made, that a mulatto could not be a witness 


in behalf of the State. As this was a favorable construc- 
tion of the statute, and made in a criminal cause, it passed 
without notice. 

** In another case, Williams vs. School Directors, Wright's 
Rep., 578, it was decided that the children of a white mother 
and a father three fourths white, could not be excluded from 
the common schools, the benefits of which were by statute 
limited to white children ; and force was given to the con- 
sideration that the father was taxed for the support of the 
schools to which his children had been denied admission, 
as black and mulatto persons were the only persons ex- 
empted from taxation for school purposes; and that the 
father was not included within the exemption. The opin- 
ion in Ohio as to the principle of this decision, and the fol- 
lowing section, is quoted: 

“<¢ The words “ colored persons” and “‘colored children,” 
as used in this act, and the act to which this is an amend- 
ment, shall be deemed and held to mean those who are re- 
puted to be in whole or in part of African descent—53 
Ohio Laws, 118, section 2, April 8, 1856. 

** Again: the question as to the meaning of the word 
* white’—a word which, of all others in the language, ought 
to require no gloss—arose in Jeffries vs. Ankeny and others, 
which was an action brought by a person, the offspring of 
a white man and a half-breed Indian woman, against the 
judges of election for refusing his vote ; and the judgment of 
the court was for the plaintiff, fhat he was white and entitled 
to suffrage, the court giving weight to the fact that persons 
of partly Indian descent ‘ were members of the bar, had ex- 
ercised political privileges, filled offices, and worthily dis- 
charged their duties,and that disfranchisement for this cause 
will be equally unexpected and startling.’ ” 


I am also aware of the case of Thacker 1s. 
Hawk and others, 11th Ohio, 379, which was an 
action brought against the judges of election for 
refusing. the vote of the plaintiff ‘‘ the evidence 
tending to prove he had some negro blood in him” 
—and where the ruling of the lower court, in- 
structing the jury ‘* if the plaintiff had any negro 
blood in him, he was not entitled to vote,’’ was 
reversed by adiwded court. That decision rested 
on the authority of Jeffries vs. Ankeny et al., al- 
ready referredto. Judge Read’s dissenting opin- 
ion, however, in Thacker vs. Hawk and others, 
is a masterly argument in support of the ruling 
of the lower court. 

In addition to this, the popular sentiment of 
Ohio, as reflected by the Legislature, seems to 
have approved of the dissenting opinion of Judge 
Read rather than the opinion of a majority of the 
court. On the 3d April, 1856, they passed an 
amendment to the school law, from which I quote 
the following section: 

“The words ‘colored persons’ and ‘ colored children,’ 
as used in this act, and the act to which this is an amend- 


ment, shall be deemed and held to mean those who are re- 
puted to be in whole or in part of African descent.”’ 


Mr. BINGHAM. Is that the school law? 
Mr. STEVENSON. It is an amendment to that 
law. It is apparent, Mr. Speaker, if the —. 
ture of Ohio have declared that any one who 1s 
in part descended from the African race is a ‘‘ col- 
ored person,”’ he is not a white person, and there- 
fore not entitled to be an elector. 
If this law should, however, be d, any 
ion of black blood would make him in part 4 
scendant from the African race; and if so, he 
could not be a citizen of the United States under 
the ruling of the Dred Scott decision; and, if not 
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a citizen of the United States, not a legal elector 
in Ohio under the constitution of that State. 

It is true that this House is the judge of the re- 
turns of its own members. In arriving at correct 
results ir the determination of the legal questions 
arising in contested elections, the decisions of the 
Supreme Court of the United States must always 
have acontrolling weight. I doubt not their opin- 
jons will always receive the weight on this floor 
to which they are entitled, not less from the high 
legal acquirements than the exalted character of 
the individuals who constitute the court; and of all 
the decisions which have entitled them to the high 
position of being regarded the loftiest judicial tri- 
bunal of the world, none will add more luster or 
defy for a longer time all legal criticism than that 
which has judicially established that a descendant 
of the African race is not a citizen of the United 
States. 

Mr. TOMPKINS. The gentleman from Ken- 
tucky, who has just addressed the House, has 
been led into an error in regard to the time when 
this notice of the contestant would have to be 
served upon the sitting member. The statute 
from which he read declares how the notice shall 
be served. 

Mr. STEVENSON. Itis thirty days after the 
votes have been canvassed. 


Mr. TOMPKINS. Thirty days after the votes 


are canvassed, and not thirty days after the elec- || 
The elections in the State of Ohio are held | 


ton. 
on the second Tuesday of October, which can 
never happen earlier than the 8th of October, or 
later than the 14th. The result of the election for 
members of Congress has to be declared between 
the Ist and 10th of December following; and 


within thirty days from that time the contestant | 
is to serve the notice upon the sitting member, or | 


upon the person declared to be elected. Hence, 
almost ninety days are allowed for the purpose of 
serving the notice. Itis true thatthe statute says 


the notice shall be served within thirty days after || 


the result is announced. The Governor and the 
Secretary of State are made canvassers of the 
votes, and they are to declare whoare elected mem- 


bers of Congress; and within thirty days of that | 


declaration the notice must be served. I thought 
the gentleman from Kentucky was misled by that 
act,and that he might mislead others. 

I wish to say a word upon another point. 


The decision of the supreme court was as to the | 
effect of the word ‘‘ white,’’ and what constituted || 


a ‘*white male inhabitant ’’ of the State of Ohio. 
The court having given a particular construction 
to the word ** white ’’ in the old constitution, the 
new constitution has not changed the rights of 
persons from what was established by that de- 
cision. By the old constitution, ‘* white male 
inhabitants over the age of twenty-one years ”’ 
were entitled to vote. By the new constitution, 
“‘white male citizens ’’ have the right to votep 
still, whenever it is decided that a person is white, 


he has the rights of a citizen of the United States?! 
and hence the rights of persons having colored | 


blood in them are not changed under the new con- 


stitution, for the reason that the court gave a con- || 


struction to the word ‘* white,’’and declared what 
it meant in the constitution. The decision was 


that a person having a preponderance of white | 


blood, was a white man; and if a man be white 
he is a citizen of the United States, if born within 
the United States; although he may have one 
fourth of African blood in his veins, he is never- 
theless a citizen of the United States. The de- 
cision of the court upon that one point has settled 
this question, and the new constitution has not 
changed it. 

Mr. QUITMAN. I would ask the gentleman 
whether the voter must not only be white, but a 
citizen ? 

Mr. TOMPKINS. Certainly. 

Mr. QUITMAN. The point is, whether 
‘white’? and ‘citizen’? mean the same thing? 

Mr. TOMPKINS. Every white man born 
within the limits of the United States is a citizen 
of the United States; and the court having de- 
clared that a man who has a preponderance of 
white blood in his veins is a white man, he, of 
course, is a citizen of the United States. 

Mr. QUITMAN. To be a citizen a man must 
be of pure white blood, according to the decision 
of the Supreme Court of the United States. 

Mr. TOMPKINS. We say that the supreme 


¢ Court of Ohio has the right to declare what the 





meaning of her constitution is; and whatever the | 
Supreme Court of the United States may have de- | 
| cided does not affect the construction given by the | 
| courts of Ohio to the constitution of Ohio. Our | 
courts have the right to declare what is meant by | 
the term white, as used in our constitution. We | 
| find many persons that do not come up to the 
| Standard of pure white. Then who shall decide? | 

The courts; and the courts have declared that | 
those who have a preponderance of white blood | 
in their veins shall be considered white, 
citizens. 

Mr. LAMAR. I did not expect to participate | 
in this discussion, nor can I do so now with any | 
justice to myself, laboring, as I am, under a se- 
vere indisposition. But, sir, the attack which has 
been made upon the report of that portion of the | 
minority of the committee with whom I am act- | 
ing upon this subject—an attack partaking more | 
of ingenuity, I will say, with all due respect, than | 
of fairness—leaves me no alternative but to come 
forward and defend the positions taken, and the | 
general conclusion arrived at in that report. 

Before I come to the consideration of the points | 
which it presents, I desire, if 1 can, to fix the at- | 
tention of members upon one point alluded to by | 
the gentleman from Indiana, [Mr. Wirson;) a | 
point which, though entirely unnoticed, and con- | 
stituting no part of the contestant’s case as made | 
out in the report, is nevertheless, to my mind, ab- 
solutely conclusive as to the right of the sitting 
| member. Reflection upon the subject, and an ex- 

amination of the authorities, have convinced me | 
that the election in the second ward of Dayton, | 
| excepted to by the contestant, and which resulted | 
| in a majority of ninety-two for the sitting mem- | 
ber, was illegal and void. 
returns of that ward ought to be rejected, upon the 
ground that the person who undertook to preside 





and are | 


as such, being appointed, not in accordance with 
the law, but in direct violation of its provisions. 
By the law of Ohio regulating elections, the coun- 
cilmen of each ward are constituted, ex officio, 
| judges of the elections in their respective wards; 





| election, the law provides that it shall the duty of 
t!.2 electors of said ward, or the electors present, 
to choose a person to act as judge at said election. 

Mr. BILLINGHURST. Will the gentleman 
allow me to inquire whether that statute does not 
prescribe the mode of electing the judges to be 
viva voce ? 

Mr. LAMAR. Yes, sir. I am very much 
~ to the gentleman for that suggestion. 

‘t 


Mr. BILLINGHURST. 


| whether the officer of election himself ‘does not 


when proclamation of his election as judge was 


| sworn in? 

Mr. LAMAR. I shall go on to that point, but 
| will remark, in passing, that the testimony shows 
| directly the reverse to be the facts. 


to say that when the judge was elected fairly; 


formality on the part of the judge, the election is 
to be void ? 


| Mr. LAMAR. 


uesiion. 


‘* 





I am going right to that very 


which I am commenting: 
“Sec. 7. That if either of the trustees, common council- 


I hold that the entire | 


as judge over that election had no authority to act | 


and in the absence of either of those councilmen, | 
or if either of them shall be a candidate at any | 


I desire the gentle- | 
man’s attention a little longer. I desire to inquire | 


0 For the benefit of the gentleman from | 
eorgia, [Mr. Hirx,] I will read the statute on | 
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swear to the fact, and whether anybody has con- | 
tradicted him, that Mr. Vallandigham was there | 


made by many voices, and objected to by none, | 
and that Mr. Vallandigham allowed him to-be | 


Mr. WILSON. Dol understand the gentleman | 


when he came forward and took the oath; when | 
no objection was made, even if there was an In- | 


| men, or clerk of any township shall fail to attend at the | 


| time and place of holding an election ; or if either of them | 


should be a candidate, then it shall be the duty of the elect- 
ors present to choose, viva voce, suitable persons (as the 
case may require) having the qualifications of electors, to 
act as judge or clerk (as the case may be) of the election.’’ 
Now, sir, what do the proofs show? They 
show that so far from the statute being complied 
| with, the election was conducted in direct viola- 
| tion of its provisions. . Reuben Chapman, the 
councilman, several days prior to the election, 
appointed one Stith M. Sullivan to act as his sub- 
stitute in that election. Sullivan states that he 
acted as judge in that election by virtue of that 
appointment, and by virtue of no other authority 
whatever. That is, he acted as judge of that elec- 
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tion by the appointment of Reuben Chapman, the 
councilman. 

Now, Mr. Speaker, the question presents itself 
—and it meets the point to which my friend from 
Indiana [Mx. Wixson] directs my attention—how 
does the want of authority in the officers of an 
election affect the validity of that election? That 
is the question now presented by this case. To 
what extent does the validity of an election de- 
pend on the authority of those who preside over 
it? Well, on this point, I presume there will be 
little difference of opinion when [J call the atten- 
tion of members to the views of writers on the 
rae who are recognized as standard authors 
on legislative proceedings. I quote from Cush- 
ing’s Law and Practice of Legislative Proceed- 
ings, pages 71 and 72: 

‘In this country the rule appears to be that persons as- 
suming to be returning officers and acting as such, are pre- 
sumed to be legally elected or eppelntal, and to be duly 
qualified for the discharge of their duties, until the contrary 
is made to appear; in which case, their proceedings in ref- 
erence to elections will be set aside.”? * - ¥ ™ 

**Itis the ne therefore, with us, toullow 
the authority and qualifications to be inquired into; and if 
it appears that persons assuming to act as such are not duly 
elected, the proceedings of the persons thus assuming to act 
will be void.”’ 

Mr. TRIPPE. . Is there any evidence that this 
illegal precinct vote was ever counted in the con- 
solidated returns? 

Mr. LAMAR. I think it is sworn to positively 
in the testimony. Here it is; 

** Question 39. How many votes were received and 
counted at said election for L. D. Campbell, and how many 
for C. L. Vallandigham ? 

‘* Answer. Two hundred and thirty-five for Campbell, 
and one hundred and forty-three for Vallandigham.”’ 

Mr. TRIPPE. The question is this: did this 
ninety-two majority enter into the estimate? 

Mr. LAMAR. I will answer the gentleman's 
question by reading another question and answer 
from the printed testimony: 

* Question 40. Were those the respective numbers for 
each as returned in the poll-book to the office of the clerk 
of the court of Montgomery county ? 

Answer. Yes.” 

Mr. BINGHAM. I submit that that does not 
answer the question yet. The question is, did the 
canvassers include this vote at all? 

Mr. LAMAR. Yes, sir. 

Mr. BINGHAM. Where is the proof of it? 

Mr. LAMAR. I answer the gentleman from 
Ohio that there is evidence that it was counted in 
the general summary returned by the clerks of the 
various counties to the Secretary of State. For 
instance, here is the certified copy of the return 
from Montgomery county, and from every ward 
thereof. 

Mr. BINGHAM. That is the summary which 
the gentleman contests, and says he does not rely 
upon. 

Mr.LEITER. I propose to make a sugges- 
tion. Itis this: it has been decided there very 
many times, that, although the judges are required 
to be sworn under our statutes, nevertheless, if 
they be not sworn, and if the votes taken by those 
judges are legal votes, the Legislature will not dis- 
franchise the people. 

Mr. BINGHAM. The statute is only direc- 
tory. 

Mr. LAMAR. I think I can satisfy the gen- 
tleman from Ohio that the decision referred to by 
him is correct, and yet consistent with the point 
Iam making. There are congressional precedents 
of a similar kind. Congress has, in repeated in- 
stances, where the condudt of the returning offi- 
cers was irregular, or the returns of the election 
informally made out, waived the irregularities and 
informalities, provided the election itself was fairly 
and legally conducted; but these precedents are 
all based upon the broad and obvious distinction 
existing between the returns of an election and 
the election itself. The election is the choosing 
of their Representative by the people, in accordance 
with the law; whilst the returns are the mere evi- 
dence of the result, as furnished by the officers, con- 
sisting of certificates and boards and commissions. 
The election is the great fact, of which the returns 
are the mere legai evidence. Now, these returns 
may be informal; the acts of the officers may be 
irregular; Congress may sct them aside, or waive 
them, without affecting the valid:*y of the election 
itself. The fact of the election still exists, although 
Congress may ascertain its existence by evidence 
other than the returns. 
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election, it is quite different. The times, places, 
and modes of holding, and the qualifications of its 
officers, as prescribed by law, enter into the very 
essence of an election; are indispensable to its 
validity; and the fact of the election does not ex- 
ist unless these are substantially carried out. And | 
hence, whilst Congress has been very liberal in 
waiving the mistakes or neglect of returning offi- 
cers—the officers duly appointed—it has ever been || 
jealously rigid in enforcing the law in relation to 
the election. I will refer gentlemen to a case which )) 
occurred in the Fourth Congress, of which many | 
of the framers of the Constitution were members, 
and among them James Madison. In that case 
the very principle is laid down which L contend 
for; itis almost a parallel with the case under con- 
sideration. I refer to the case of Jackson vs. 
Wayne, (Contested Elections, page 47.) In that 
case it was held that— 

* Where the law required the election to be held by three | 
magistrates, an election held by three persons, two of whom 
were not magistrates, should be set aside.”’ 

In another case it was decided that— 


‘* Where the selectmen are retarning officers, an election 
is conducted by persons who are not duly elected sclectmen, 
the proceedings of the persons thus assuming to act will be 
void.”? 


There are many other cases directly in point, 
which [ have not time to refer to. 

The case quoted by the gentleman from Indi- | 
ana to show that the acts of an officer de faclo are | 
valid as to third persons, is wholly inapplicable. 
It was a case of quo warranto in a court of com- | 
mon law; and the language of the judge demon- | 
strates, more clearly than anything I can say, the 
utter inapplicability of the decision to the case of | 
an ordinary contested election: 


‘The result of an election, when controverted in court, 
is like a judgment sued upon. We have no power to re- 
verse it for errors in conducting it, and thus give those con- | 
cerned in it a retriai.’’ 





Is this true of acontested election in Congress. 
Why, sir, nothing is more common than for this 
Iiouse to review the proceedings of those who 
conduct the elections, and to reverse their judg- 
ments. Analogies drawn there from the practice 
of common law courts of limited jurisdiction are 
hardly applicable to a body like ours, made by 
the Constitution judges of the election, returns, and 
qualifications of its own members. The words of | 
the Constitution are broad and comprehensive, 
and embrace within their scope every subject and 
question connected with membership. We are 
judges not of the returns and qualifications merely, 
but of the election of members. We can go be- 
hind the returns and inquire into the elections and 
into the qualifications of the officers, and set aside 
their acts if they be not duly qualified. It is a 
high and important power, sir, | admit. There 
is, perhaps, nowhere in the Constitution a power 
conferred upon the Government, or any of its de- 
partments, more important and delicate. And, | 
sir, in the hands of a corrupt and factious major- | 
ity, it might be made a dangerous instrument of 
oppression ; for it opens an avenue through which 
Federal power can effect an entrance right into 
the heart of a State, and going behind the acts of 
its authorities, march up to the very fountains of 
political power. And hence I respond fully to the | 
sentiment of the gentleman, that we should decide 
these questions impartially, and without reference 
to party prejudices. Sir, he who would drag such 
a question into the arena of party debate, trifles | 
with the rights of the people. The member who, | 
in this matter, is prompted by any motive less | 
pure than truth; who raises his voice or gives his | 
vote with even aglancing thought of party profit, 
is untrue to the high responsibilities of his posi- 
tion, and guilty of crimen lease wajestatis. 

Mr. TOMPKINS. Will the gentleman dis- | 
franchise the peaple of a county, township, or 

j 


precinct, simply because there was some infor- 
mality in appointing one of the judges of election ? 
Mr. LAMAR. I must confess that I have 
spoken to very little purpose if I have notanswered 
the penne question already. But I think I | 
might say to the gentleman, and to those who | 
have argued the question on that side, when they || 
complain of setting aside an election by the people || 
on account of technicalities, et tu, Brule! forevery || 
objection u by them is technical, The argu- || 
ments relied upon by them would deprive the 
contestant of his seat, even though the evidence 
had shown him entitled to it by a majority of one 








_ REC 


| preseribed by law. 


| tacit election and no objection made to Sullivan’s 


| the forms of an election as 


| exercise it subject to the conditions and restric- 
| tions which the law throws around it. 


in the slightest degree, the title of the contestant. 


the gentleman from Ohio, and reply to his review 
| of those who joined in his report. There is noth- 
| right of officers de facto. As that matter has been 


| stated. 


| be acting de jure until the contrary appears, and 
| of aliens I report the same number of illegal votes 


| more minors voted for the contestantthan for the 


ation exclaims, ** this gives Campbell one more 





But, sir, when you come to inquire into the 1} thousand votes. Why, sir, all their points are 


technical, and some of them barely rise to the 
dignity of a technicality. When they complain 
of technicality, therefore, let them remember that 
‘* they that take the sword shall perish with the 
swork?” 


3ut, sir, I tell the gentleman that the absence 

of all authority in the presiding officer at an elec- 

tion is something more than a mere informality. 

It is of essence. What is an election by ballot 

but a choice of the Representative in the mode ! 
In reply to the statement of 

the other gentleman from dhio, that there was a 


acting, I have to say that there was objection 
made, as appears in the testimony. But, sir, I 
hold that the people cannot by acquiescence waive 
rescribed by law. 
They cannot elect viva voce, if the law prescribes 
ballot. ‘They cannot acquiesce in an illegal alter- 
ation of the time, and hold a valid election on a 
day different from that appointed by law. And 
so with any other requirement of the law. Sir, 
this right of suffrage is a conventional right—the 
creature of law, and those who exercise it must 


The disregard of the wholesome restrictions of 
the law is the vice of the present age; a symptom 
of the decay of public order and public virtue in 
our country. 

Now as to the effect of this election. I think 
that, inasmuch as the majority of the sitting mem- 
ber is greater in the second ward than in the dis- 
trict, it clearly invalidates his right to the seat now 
in contest. But 1 admit it does not strengthen, 


He can claim nothing from it; he can get no ben- 
efit from it; for, in order to show him entitled to 
the seat, he must show his affirmative right by a 
majority of all the votes inthe district. If he has 
not a majority over the sitting member, of all the 
votes, including those cast in the second ward of 
Dayton, I am willing to set aside the election, and 
send it back to the people. 

Mr. BINGHAM. Before the gentleman leaves 
that point, I would like to say a word. 

Mr. LAMAR. lL understand that half of my 
time has expired, and I hope the gentleman will 
allow me to proceed without interruption. I think 
I have been very liberal in yielding the floor. 

Mr. BINGHAM. Certainly. I only wished 
to call the gentleman’s attention to the proof upon 
that point. 

Mr. LAMAR. I will now pay my respects to 
of the report of the minoriiy with whom I act. 

Mr. PHILLIPS. With the permission of the 
genueman, I desire to say a word, as | was one 


ing in the report upon that question; that vote of 
that ward in Dayton is not counted, and with my 
consent it would not have been. I recognize the 


referred to, it may have been supposed by some 
that it would affect the result. It is not so. 

Mr. LAMAR. I have so understood and so 
I will only say in reply, that in a con- 
tested-election case the officer de facto is held to 


that then his acts are not recognized as good and 
valid. Now, as to the argument of the gentleman 
from Ohio. He has with a great deal of confidence 
taken up the report, and ridiculed the fact, that 


for the sitting member and for the contestant, and 
with an air of triumph, exclaims, ** so far the re- 
sult is not changed.’’ He then takes.up the votes 
of minors, and shows that according to my report 


sitting member; and with the same air of exult- 


vote than he came with.’’ And so he goes on, until 
he gets to the votes of the non-residents of the 
State, and he seems to consider it a great triumph 
over me that I had deducted as many illegal votes 
from the poll of the contestant as from that of the 
sitting member. The surprise the gentleman man- 
ifested was natural; but I can give him a clew to 
my conduct, by telling him that I deducted ille- 
gal votes without reference to the person for whom 
they were given; and that I was as careful to de- 
duct the illegal votes cast for the contestant as I 
was to deduct those which were cast for the sit- 
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| ting member. I might say, if I were inclined to 
| say a bitter thing, that—— 
Mr. BINGHAM. My criticism was confined 
| exclusively to the remarks of the contestant, 
| Mr. LAMAR. The gentleman spoke of My 
| Lamar, thus violating the rules of the House, in 
| his allusion tome. All I have to say is, that I de. 

ducted ittegal votes impartially; and if the gentle. 
map. cannot understand the motive which prompt. 
ed me to do so, allow me to say that we act from 
se different motives. 

r. BINGHAM. I must disclaim ex ressing 

| any surprise at the sense of justice manifested b 
the gentleman. I deny that there was anything 
in my language that would imply it. I limited my 
criticism to tie contestant, in attempting to show 
himself elected, by adopting, for that purpose, the 
merest hearsay, much of which, if it tended to 
prove anything, tended to prove that the contest. 
| ant was not elected. 
Mr. HILL. [also misunderstood the gentle. 
| man from Ohio. I understand him to say now, 
that, taking the report of the gentleman from Mis. 
sissippi as the basis of argument, the conclusions 
he would derive from it would be different from 
those deduced by the gentleman from Mississippi, 

Mr. BINGHAM. And the matter I dwelt upon 
| with surprise was, that the contestant should at. 
tempt to get up an election of himself by any such 
| procedure or by any such incompetent or illegal 
evidence. 

Mr. LAMAR. <I accept the gentleman’s dis- 
claimer with pleasure. If I am not mistaken, 
however, the gentleman also applied the words 
‘* perpetrate an outrage upon the rights of the 
sitting member’’ to those of us who sustain the 
claim of the contestant. That may not be an 
| offensive imputation according to the Ohio stand- 
ard of etiquette, though it is considered so in Mis- 
sissippl. 
| ButI will take the gentleman upon his own ar- 
|gument. Headmits that my report, until it comes 
to the votes of non-residents, brings out the sit- 
ting member only one majority ahead. 
| Mr. BINGHAM. I did not admit the fact to 
| be proved, by any means, that the sitting member 

had but one majority, or that the fifteen negroes 
_and mulattoes either voted in fact, or that they 
voted for the sitting member. 
| Mr. LAMAR. The gentleman said he would 
| take my own report and prove the title of the sit- 
ting member. Until | come down to the votes of 
‘** non-residents of the State,’’ he admits that, ac- 
_ cording to my showing, the sitting member is only 
/one ahead. The votes of the negroes and mulat- 
| toes are included in that calculation. He then 
defies me to show, by any positive proof, what 
| non-resident votes ought to be deducted from the 
| poll of the sitting member. I will show by the 
highest authority that there were non-resident 
votes thatoughtto be deducted. If you will read 
| from the report of the gentleman from North Car- 
solina, [Mr. Gitmer,} you will find that he de- 
| ducts from the poll of the sitting member the votes 
| of Hudson George, A. H. Rice, J, F. Morris, J. 
| T. Sage, J. M. Morrison, Samuel J. Heikes, 
| George Sowbray ,Derrick Barkalow, James Paine, 
| making, in all, nine deducted for non-residence’ 
| This gives a majority of eight for the contestant. 
| Mr. TRIPPE. In that, 1 suppose, you esti- 
| mate the fifteen negro votes? 

Mr. LAMAR. Ido. 

Mr. TRIPPE. Well, I find on page 9 of the 
report made by yourselves that the witness Mol- 
lyneaux is represented as saying that the twelve 
colored men were brought up by the friends of 
Lewis D. Campbell, and that the Democratic 

rty objected. Ondooking at the testimony, page 
195, the witness you refer to only says that he 
saw two vote; and that his statement as to the 
friends of the one party or the friends of the other 
party agreeing to or opposing them respectively, 
was as to these two. The statementof the com- 
mittee is made to cover the whole twelve. Is there 
any other testimony than that of W. J. Molly- 
neaux on that point? 

Mr. LAMAR. There is; I shall have te throw 
myself on the indulgence of the House for the 
want of connection which must appear in my 
argument by these frequent interruptions. Iam 
now on a point wholly different from that of the 











testimon by which neoprene are proved to have 
voted. 1 will come to that, and consider it here- 


after. 
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i? reference, Mr. Speaker, to the sufficiency of 
this notice, (so much discussed,) I have only to 
say there have been fifteen cases of contested elec- 
,jons since the law of 1851 was passed, and that, 
in not a Single instance, have the names of the 
illegal voters been-set forth. The point was ex- 
pressly raised and decided, just as we contend it 
should be decided in this report of the minority, 
and that decision was sustained by the high au- 
thority and ability of the gentleman from Maine, 
(Mr. Wasnpurn,] whose name appears first 
among those of the Committee of Elections who 
now maintain that this notice is jnsufficient be- 
cause the names of the voters are not stated. An 

one who reads the notice will see that it sets forth 





very plainly, fully, and distinctly each ground of |, 


contest—that the propositions are expressed with 
marked precision and sharpness. Both on prin- 
ciple and authority, unless you make ‘ names’’ 
and ‘* grounds’” synonymous terms, the objection 
stands condemned. 

Mr. MILLSON. Will the gentleman allow me 
to make an inquiry for information? The gentle- 
man has stated there have been fifteen cases of con- 
tested election since the law was passed—will the 
gentiemaninform me if there has been any instance 
in which a contestant has gained his seat on such 
a notice as this? 

Mr. LAMAR. In the case of Otero and Gal- 
leros, the specifications did not contain the names. 

‘Mr. MILLSON. Was thata question of ille- 
gal voting? 

Mr. LAMAR. I understand it was. 

Mr. MILLSON. My impression is different. 

Mr. LAMAR. The gentleman’s impression is 
incorrect. But I will state another case. In the 
case of Archer against Allen, the point was car- 
ried. There were no names specified in that no- 
tice, and yet the member was unseated under it. 

Mr. MILLSON. The gentleman is mistaken 
as to the case of Archer against Allen. Allen was 
the sitting member; and I remember distinctly that 
I myself objected to the insufficiency of the notice, 
and Allen retained his seat. 

Mr. LAMAR. The gentleman is mistaken 
about that. Mr. Allen was sent back. 

Mr.MILLSON. At allevents Archer did not 
get the seat. 

Mr. LAMAR. What possible difference does 
that make, when both the committee and the 
House affirmed the legality of the notice by enter- 
taining the case and receiving the testimony under 
it,and actually unseating the sitting member? [ 
will state, for the information of the gentleman 
from Virginia, whose recollection, usually so accu- 
rate, seems somewhat at fault in this matter, that 
the notice in this case is more minute and partic- 
ular, in setting forth the grounds of the contest, 
than that in the case of Archer vs, Allen. The 
noiice in that case was a sort of drag-net notice, 
in which no particular grounds were set forth, 
except a general claim of a majority; and the 

gentleman from Virginia might well have object- 
ed to it. He could, with perfect consistency, 
have objected to the notice in that case, and yet 
hold the notice in this case to be one which is, 
in every essential particular, conformable to the 
statute. In reference, Mr. Speaker, to the ab- 
stract of the votes, the gentleman from Kentucky 
(Mr. Srevenson] has left me nothing to say. 

Now, Mr. Speaker, one word as to the ground 
on which I and those who act with me deduct 
from the — of the sitting member the number 
submitted in our report. First, I lay it down as 
a proposition which can be sustained both by 
precedent and authorities, that, where the elec- 
tion is by ballot, and the voters do not appear, or, 
Pree refuse to answer, the declaration of 
the voters themselves as to how they voted may 
be taken in evidence. 


_ Mr. WILSON. Does the gentleman state that 
in this case voters were produced, and refused to 
answer? 

Mr. LAMAR. I will reply to the point inti- 
mated in the question. Dol understand the gen- 
tleman to say that it is necessary to call a voter 
efore you can take evidence as to his declara- 
tions? TL assert, Mr. Speaker, that the precedents 
and the authorities go to the admission of the de- 
clarations of voters as to how they voted, whether 
the foundation is laid or not by calling the voter.” 
And it has been decided that it is unnecessary to 
subpena witnesses who cannot be compelled to tes- 
tify when they are subpenaed. 
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Mr. WILSON. [ask whether these witnesses 
within the counties of Preble or Montgomery, 
could not have been subpenaed, and, under the 
| law, compelled to answer? 
| Mr. LAMAR. I answer the gentleman confi- 
dently and emphatically in the negative. I assert 
that the man who casts his vote under the law 
which gives him the right to cast a secret ballot, 


to how he voted, or as to the fact of hisvoting. I 
take my position, and Iam willing that it shall 
| go forth to the country, that, where the right of 
, secret ballot exists, men cannot be compelled to 
| testify as to how they voted, or as to the fact of 
their voting ; and that, in the absence of direct 
testimony, their declarations are admissible for 
the purpose of proving the political complexion of 
their vote. Inconfirmation of this view I refer to 
| the unanimous opinion of the committee in the 
| New Jersey case, and a host of other cases de- 
| cided by this House. 

Now, sir, one word as to the evidence that the 
mulattoes and persons of color voted for the sit- 
ting member. I think the testimony of Anderson 
as to his own vote; the declarations of Mitchell 
and Redman, of Lawrence and Cowan; the fact 
| that their right was disputed and opposed by the 
friends of Vallandigham; that it was advocated by 


landigham had made arrangements to have all 


| known political sympathies, added to the fact that 
the sitting member complains (in his answer to 


the notice) that more of the same were not allowed | 


| to vote, ** who would have voted for’’ him, will 
leave but little doubt upon any impartial mind; 
| and that doubt would be removed by the fact that 


| either before the committee by way of evidence, 
_or here by way of argument, have ventured the 
' expression of a belief to the contrary. Upon the 
| question of the admissibility of this circumstantial 


| verted Returns and Elections: 
‘* When the voting is by ballot, the voter is not compelled 
to disclose the character of his vote, or to testify for whom 
| he voted, on a given occasion. When it becomes neces 
| sary, therefore, on the trial of a controverted election, to 
| show for whom votes by ballot were given, and such voter 
| refuses to appear, or appearing, refuses to disclose for whom 


which he belonged at the time of the election.”’ 


| called, in order to see if he will refuse to testify, 
| | answer, the Supreme Court has expressly de- 
cided in Rayburn’s case that when a witness can- 


moned. And in Monroe vs. Jackson, the com- 
mittee received evidence of the political opinions 
of the persons voting, their party associations, 
| the persons who opposed their right of voting, 
| and those who maintained their right, and a large 


| 


upon that evidence alone. eis 
| Now, sit, if these authorities do not vindicate 


| the poll of the sitting member—provided they be 
eget am willing to yield the qeeniee- 

nd now let me appeal to my friend from In- 
diana, [Mr. Wirson,] and to every other gentle- 
man in this House, whether there has not been 
| brought evidence, strong as proof of holy writ, as 
to how these men voted? They dare not rise, in 





lieve these negro votes were cast for any one be- 
sides the sitting member. But,sir, grant all that 
| they ask; take the position which the gentleman 
| from Maine [Mr. Wasupurn] and my friend 
| from Illinois {Mr. Harris] assume, that there is 
| no evidence as to how. these people voted except 
as to one; and the contestant has still a majority 
of, I think, some eight or nine, and perhaps more 
than that. He has at least a majority of nine, 
without counting as illegal a single negro vote. 
| And, in according to him that majority, we have 
only received such evidence as has been repeat- 
edly received and acted upon by this House in 
contested-election cases. The current of author- 
ity in favor of this kind of evidence, is, with few 
exceptions, unbroken. 


Before I forget it, I wish to call the attentiun of 


cannot, unless there be some special statute au- | 
thorizing it, be compelled to appear and testify as 


the friends of Campbell; that the friends of Val- | 


these identical men challenged; that the friends of 
Campbell attended some of them to the polls, | 
| and advocated their right, as @ class, to vote; their | 


neither the sitting member nor any of his friends, | 


evidence, I will quote from Cushing on Contro- 


he voted, evidence is admissible of the general reputation | 
of the political character of the voter, and as to the party to | 


Now, if it be said that the voter should first be | 


not be compelled to teStify, he need not be sum- | 


number of votes were rejected by the committee | 


| fully thé propriety of deducting those votes from || 


the face of that evidence, and assert that they be- | 





——— 


tice ii TE 
my friend from North Carolina, [Mr. Guumer,} 


| 


| for whose astuteness as a lawyer I have a high 
| Fespect, to a remarkable instance of an illegal vote 
_ being deducted from the poll-list, upon evidence 
|| that was, in no particular, positive or direct. 

| Mr. GILMER. I think my friend will find it 
|| hard te point to a cage where a vote has been 
|, counted by a comimittee without positive testi- 
mony. 

Mr. LAMAR. I think I can find one, 

|| Mr. GILMER. Not if there be any doubt as 

| to how the vote was cast. ‘There may be other 
|| facts and circumstances which make the proof 
|| conclusive. 
|| Mr. LAMAR. I think I can find an instance 
|| where a vote was deducted, and not upon direct 
|| testimony, and that in the absence of any cor- 
|, roborating facts or circumstances. 
| Mr. GILMER. The gentleman will undéer- 
| stand me. I do not mean to say that there have 
| not been such instances; but the general tenor of 
| the decisions has been the other way. 
| Mr. LAMAR. I will show you an instance 
| that carries authority with it The gentleman 


| will find it in his own report. Can the gentleman 
rise upon his feet and show me the positive proof 
-— which he rejected from the: poll-list of Mr. 
allandigham the name of John W. Shroyer? If 
he can, I shall be very much obliged to him to 
do so. Sir, the gentleman from North Carolina 
has stricken from the poll-list of the contestant 
that name. Can he show me the evidence upon 
which he assumed that Shroyer voted for the con- 
testant ? 
| Mr. GILMER. At what page does the gen- 
| tleman refer to? 

Mr. LAMAR. At page 160 of the report. I 
make the gentleman from North Carolina my 
authority, and I think the authority is a valuable 
oné. It is one that I pride myself upon, The 
gentleman from North Carolina is exceedingly 
ingenious, and now I want him to show one par- 
ticle of direct evidence by which he rejected or 
appropriated that vote. twill go further. lL ask 
the gentleman to point me to one particle of evi- 
dence of any kind whatever. 

[Here the hammer fell. } 

Mr. HARLAN obtained the floor. 

Mr. WILSON. I just want to reply to one sin- 
‘| gle point made by the gentleman from Missis- 

sippi, [Mr. Lamar.] I hold, and I hold upon au- 

thority, that it makes no difference at allif there 
is irregularity in an election, so far as the judges, 
inspectors, and clerks are concerned, if the elec- 
tion is fairly conducted, no voter obstructed from 
voting, and no person allowed to vote who is not 
entitled to vote by law. What is the object of 
/an election? It is to ascertain and express the 
will of the voters of a township, or county, or 

State. And when you have once ascertained the 
'| will of that people, and there has been no obstruc- 
|| tion thrown in the way of the expression of that 
| will, then I hold that it is a legal election, and you 
cannot disfranchise them by setting it aside. 
| Nowanother point. The gentleman reads from 
Cushing’s Lawand Practice of Legislative Bodies 
that, in the case of a contested election, where a 
|| voter refused to appear, or, appearing, refused to 
| testify. Where is the evidence that any of these 
voters refused to appear? There is nota particle 
| of evidence that any voter has refused to eae 

I challenge the contestant even to prove that he 
ever sought to produce these voters, or that, when 

roduced, they refused to testify. So that the 
aw read by the gentleman bas no application to 
‘this case. No voter, or at least not more than 
one voter out of the whole sixteen, did disclose 
the vote he gave; and no one in this whole evi- 
dence refused to disclose it. There is noevidence 
| to show that the contestant in this case took any 

steps to get them to “= forward; and, under 
such circumstances, I say that evidence going to 
show the character of a vote by the general po- 
litical reputation of the voter is not admissible, 
when the voter himself has not refused to appear, 
or, appearing, has not refused to disclose the 
character of his vote. 

rar GILMER. I will put this thing on the 
roof. 

Mr. LAMAR. As to how he voted. Let us 
know why you deducted him from Vallandigham. 
: = GILMER. Here itis. Let it speak for 
itself: 


* Question 80. Are you acquainted with John W. Shroyer; 


| 
| 
| 
| 
| 


so 
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The report of the committee which is unfavor- The Clerk read as follows: 





























have you known him ? : roof 
“ Answer. Lam. I have been acquainted with him some- | able to Mr. Campbell includes that vote for Mr. “Question 2. Did Chapman ask you to act as judge of Il, i 
thing over a year; became acquainted with him in German || Vallandigham, though his name is under the head || election in his place on that day? When did he first ask Int 
township aforesaid, where [ reside. | of Common Pleas Judge;” and that, too, when || you to so act, and how often? Who else, if anybody, spoke tes 
egal dis the veur tam ne . now reside, and where has contained in a Republican ticket. ° to att Cha : ins irom 
ore ‘ 3 str i} . . . nswer. r. pman met me in tre 8 | 
* Answer. He resides in iadiin. He came to Ohio in || Mr. LAMAR. The minority of the commit- prior to the election, and said to me that his amie war bell, € 
August last, and remained with bis relatives in our towa- |, tee Who report against Mr. Vallandigham allow || such a situation that he feared he would be unable to an vider 
ce geul the day teen He oof =, =e) have wat | him that vote. If not, the objection is a valid one. || ——— in the a and sah on whether I would Sonal 
eard of him since ; do not know where he is. He came iu cat . . ' act in his place if he found it im ible to y 
from Indiana a year ago last fall, when I first made his ac- | orth cts It is immaterial to the point || tered in the afirmative; and on the morning of troy three, 
quaintance. He was on a visit then, and remained with his | raise, which goes to show that all the Republi- | tion he came to my house about seven, a. m.,and said . asked 
friends some five or six weeks, and returned to Indiana || cans at that election did not vote for Mr. Camp- | were waiting at the polls for me, so that the election might oters 
again. He came back to Ohio again in August last, as be- | bell, and that the conclusion that all who did vote || be opened. We then started together for the polls, and just : re 
fore stated. at that election voted for Mr. Campbell is not a | 8 We got within Se ee he left me, 1 belie 
Is that hearsay ? | legitimate, or, at least, an invariable one. I think “ Question 3. Do you know of any other authority § on thi 
Mr. LAMAR, The gentleman cannot escape | thatif the oll-books were canvassed, it would be | your acting that day as a judge of election than the ap - exper 
me in that way. My question was as to how he | ascertained that a great many other gentlemen |, ment and request of John B. Chapman, as aforesaid’ aah 
¢ voted, and why you deducted him from Vallandig- | who called themselves Republicans omitted to | oop och: sapdes sedate se 
e ham’s poll? Show me the direct proof on that | vote for my friend, the sitting member, and fur-| Mr. HARLAN. This dves not conflict with that t 
> point, | ther, that those who claimed to be Democrats did || the evidence to which I have referred, and I have frienc 
Ps Mr. GILMER, There may be other proof; but || not all vote for the contestant. So I understand | nothing further to say. arour 
iz I cannot readily turn to al! points of this evidence. || the evidence to read. I merely wished to rebut |) Mr. BILLINGHURST. I suppose that all the he ne 
we Mr. LAMAR. You may turn till doomsday; | the presumption on which the committee have | evidence submitted to the Committee of Elec. cite a 
2 ag te ' . eae all the ween voted for one, tions is to be found in their report of December inat 
: . MER. It was to hearsay the gentle- | and all the Democrats for the other. 15, 1857. I would inquire of the gentl 
: | Soe awe q gentieman from voter 
man referred. ; ‘|| Mr. LAMAR. I desire to say, Mr. Speaker, || Mississippi if that be so? me. 
Mr. BINGHAM. I wish to state that I have || that I consider the gentleman’s argument a good | Mr. LAMAR. That is so, I believe. take 
waited with poagenenes for the gentleman from || one, and it proves that the rule is not an invari- || Mr. BILLINGHURST. With a view to ar. I} 
Mississippi [Mr. Lamar} to fulfill his pledge. He | able one. I do not regard it as an unerring test. || rive at aconclusion satisfactory to myself, and to this! 
said that he could prove, by the rules of evidenee || The ballot produced _—— that there was in the | determine my vote, I have canada this testi- conte 
on which I predicated my argument, that more | third congressional district of Ohio at least one | mony,and the case of all the voters whose votes fore 
than one non-resident of the State of Ohio had | repentant sinner. [Laughter.] | have been arraigned either by the contestant or being 
voted at that election for Mr. Campbell. He has Mr. HARLAN. I think there were a great | the sitting member. I find that the contestant has begir 
not pointed to one tittle of evidence of that sort, || many repentant sinners on the other side. | arraigned as illegal votes some seventy-two or my ¢ 
and I say to the gentleman that he cannot do it. | As the gentleman who has just taken his seat | seventy-five; that the sitting member has arraigned the 1 
Allow him to take his view of the case,and itis not || read the testimony as to the manner in which Sul- || some twenty-five. From a careful examination avoit 
ai necessary to produce the bestevidence. Hearsay | livan was made judge of the election in the sec- || of this testimony, myself siting in judgment upon made 
fa: will answer the purpose to prove that the man | ond ward in the city of Dayton, my object in || each individual case as I found it in the evidence, Lam 
B : voted for Campbell, and to prove the fact that he | rising was merely to refer to the evidence which || without regard to technicalities, and without re- Mai 
! was a non-resident. What I want is the proof. | shows the manner and form in which that judge || gard to the legality or illegallity of the notice, | Illin 
| _ Mr. LAMAR. =I will reply to the gentleman | was appointed. The evidence does establish the || have made a list, from the beginning of this tes- timo 
a in thisway. I took the report of my friend from || fact that he was appointed by the general consent || timony to the end, of the voters whose votes have this 
me North Carolina, (Mr.Gitmer,] signed byall those || of the bystanders on the ground on the morning || been called in question. I have set down as illc- wou 
Fe ' = of the committee who support Mr. Campbell’s || of the election, and that the appointment wascon- gal voters those which the evidence has satisfied wha 
i claims, and showed him that, upon the basis which | curred in by all present, Mr. Vallardigham him- | me were illegal voters in one column, to be de- I we 
ae) Be he said that he would admit | selfincluded. Lask the Clerk to read the twen- | ducted from the vote of Campbell, and in another ar 
a) ey _ Mr.GILMER. I hope my friend does not | ty-fifth, twenty-sixth, twenty-seventh, twenty- || column, under the head of ** not proved,”’ I have off f 
ag! intend to misunderstand me. | asked him toshow | eighth, and twenty-ninth questions put to Mr. || set down the names of those whose votes I have teste 
we = ——— mere posses A eee Phillips a the manner in which that judge was | a as not having been established as il- Tha 
| oe EMBER. Is this irregular debate in order? || constituted. | legal. that 
.. The SPEAKER. It is not The Clerk read as follows: | Of the votes cast for Cam i 
eS A , : t pbell, I find fourteen entit 
oa q Mr. BINGH AM. The gentleman has not done * Question 25. About how many persons were present at 1] to be illegal; of those cast for Vallandigham, I find of a 
in. what he proposed to do; and, with all respect to | the ume Sullivan arrived at the polls? At what time were || thirteen to be illegal, and ~ thirteen upon any Spe: 
y him, I do not think he can do it. the polls opened ? || leral, competent showi find al fi | h 
ie) ee ‘* Answer. [ think about ten or adozen persons were pres- || ,-°,.? ete AS ee es ee —e 
a: oe Mr. HARLAN. I wish to make one or twWO | ent when Sullivan arrived. I think the cette were opened testimony submitted to the Committee of Elec- to t] 
(me remarks in reference to one conclusion which gen- || about a quarter after seven. | tions, that the judges should have allowed Val- vote 
mG tlemen seem to arrive at with great satisfaction to | Fo ae ers 26. Ou the arrival of Sullivan was the outery || landigham two votes that were not allowed him Hot 
| oe ® foal : . ; || of ‘here he comes,’ * swear him in,’ &c., from the bystand- |) ; : 
: i iaetiis ond cetnabe = ae ae “ oT ~ ers—and if so, was it general? ; 7 [peer the Lemon township. I also find four votes hav 
ir | | g to be Republicans. 1a “ Answer. Tt was ageneral exclamation from the bystand- || Which should have been allowed to Campbell is el 
Bs sort of proof goes to show that certain men voted | ers. | which were not.allowed to him. 
; : the Republican ticket; and from that the conclu- “ Question 27. Was there any one among the bystanders || Assuming, then, that the sitting member has that 
ify sion has been drawn that all those who voted the || a to Sullivan as judge of the election on that ] ebenivells according to the oficial aamirhes, nine om 
2) Republican ticket, or who called themselves Re- ||“ & ‘answer. No objection made. '| thousand three hundred and thirty-eight votes, hav 
ri on had justly been charged with voting for || Question 28. Was Clement L. Vallandigham there when || there should be four votes added, and fourteen to | 
oi ee r. Campbell. Now, I wish merely to refer to || Sullivan arrived, or at any other time during the morning || deducted therefrom. His legal vote, then, would the 
ai the printed evidence, and to read the Republican || »efore Sullivan arrived: || be nine th d three hundred and t 7-eigh M 
; 5 ioket wirae : f, h th a which i * Answer. I think he was there all the time. e nine thousand three hundred an twenty-eight. | 
2) & ticket, which is set forth there, and which is re- || « Question 29, Did he seem to desire that Sullivan should | Vallandigham received, according to the official be 
= ferred to by the committee, or that portion of it || serve as judge on that day ? || canvass, nine thousand three hundred and nine- or fi 
ce which has reported unfavorably to the sitting ||“ -2nswer. He made no objection to me. I paused tosee | teen, to which two votes should be added and wer 
“d member, to show that, in this instance, whére a } ah objection would be made, and then swore Sullivan | thirtem deducted, leaving him nine thousand three this 
F epublican ticket wasused—and use resume i u 
‘Bt by a Republican—that the sanvepaahaldiinna vets || Mr. HARLAN. I also ask the Clerk to read | eat he of Campbell, tier: ci 
given on that Republican ticket. 1 wish merely | eee of “> Sullivan on the same point, | majority of twenty in favor of Cnmpbell. toil 
to refer to it as a signalevidence that neither Mr. || ®8,found on page vo. | If I had been a member of the Committee of 
| Vallandigham is justly chargeable with the votes || caank ae Sonayee ae oof the 14th || Elections, I should have come to this conclusion. feel 
: . . uestion 9. ecurred on the morning of the 14th | : 
. of <a as at eee day of October last, on your azsrival at the polis in the sec- ] Asa member of the House, I have arrived at that tes 
; nor Mr. Campbell with the votes of all the Re- || ond ward? State fully. || result, and [ shall feel constrained to vote to re- ow 
; et or those who voted the Republican || “ oa a I arrived at the polls several voiees || tain the sitting member in his seat. os 
; ticket at that election. 1 refer to the 49u of |/ cried out, ‘ Here he comes! swear him in, so that the polis | i i j the 
: i the evidence. 40 is as followa: o 43th page of | may be opened.’ There was not to exceed some ten tad Ba. this calculation, Mr. Speaker, I have eejpotel let 
° , | sons eee and 1 thong ~ desired ims bo ant 08 judge. | r ny a 1 non a op S ati 
, / * Question 10. as any objection made to you by an inning o é€ examination e rule of la 
: a ee of the bystanders ? me ia papel to secondary evidence, as to whom @ arr 
i Supreme Judge, ( full term,) Auditor, « Answer. None whatever. voter voted for, can only be allow d when the tle 
Pr Josiah Scout. Daniel H. Dryden. & Question 12. Was the outery of which you speak made himself has decii y, — the 
5 ik Supreme Judge, (short term,) Sheriff, by those who were waiting at the polls to vote; and if so, |; Voter himse has declined to testify. I have also I 
: Ozias Bowen. Samuel © Ranley. did Caer. qeecrelty join in the outery of ‘here he comes,’ ee As ee - inference that a _ e 
Board of Public Works, Commissioner i ee ns See ; voted for Mr. Vallandigham from the fact that he | 
John Waddie. John F. Platt. “Answer. Lt was from the bystanders, and itavas general || was a Democrat, and voted the Democratic ticket; | 
" i : | from all present. 9 OD 4 ) : 
_, cAttorney General, Whisky Inspector, “ Question 13. Were the duties of judges and clerks of || because I do not think that that is evidence which p 
Christopher P. Walcott. C. P. Leonhard. | the election then and there diseharged faithfully and impar- |, ought to satisfy this House, or satisfy any judicial sit 
oer oe ~~ fespector, aw uk é tribunal, that e voter, in that particular instance, dr 
eee. man ennett. post a today cast his vote for Mr. Vallandigham. Nor dol * 
= Seoton Benen’ | Mr. LAMAR. Will the gentleman allow the || think the proof that a class of voters were under- * 
Coasen Flees Jules, County In . Clerk to read an extract from the same testimony |! stood to be Republicans, and were brought to the ‘ 
Ebenezer Parsons, Peter Shriner. on the ie ed ; polls by Republicans—their votes pressed by Re- is 
» Be . Mr. HARLAN. Certainly publicans, and resisted by Democrats—without 
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of that they voted personally for Mr. Camp- 
all, is evidence that they did vote for him. ‘ 
In regard to the testimony as to the colored 
votes, | do not find that there is any evidence to 
show that any one of them voted for Mr. Camp- 
bell, except Anderson. All the rest is hearsay 
evidence; and the hearsay evidence that the others 
yoted for Mr. Campbell only extends to some 
three, four, or five of the voters; and yet we are 
asked to assume that the balance of these colored 
yoters voted for Mr. Campbell, because they were 
regarded as Republicans. Why, Mr. Speaker, 
] believe that the experience of every gentleman 
on this floor (for even one election gives him some 
experience) tells him that there are a great many 
people who pretend to have voted fora successful 
candidate, who did not do so. My experience is 
that the successful man finds a great many more 
friends than he thought he had. He finds friends 
around him who say they voted for him, and who 
he never anticipated would vote for him. 


in a town, and I believe I have had twenty-five 





| 





|| which he has taken, 


yoters of the town declaring that they voted for | 


me. } cite this to show how unsafe a rule itis to 
take the hearsay testimony of a voter. 
I have been actuated by no partisan feeling in 


this matter. I have, in this case, as in every other | 
contested-election case that has been brought be- | 


fore this House since I have had the honor of 
being a member, examined the testimony from 
beginning to end, carefully, and I have come to 
my conclusions from the testimony, and not from 
the reports of committees. I have studiously 
avoided in this case reading either the report 
made by the gentleman from Mississippi, [Mr. 


Lamar,| or that made by the gentleman from | 


Maine [Mr. Wasusurn] or the gentleman from 


Illinois, [Mr. Harris.] I have looked at the tes- | 
timony, and at the testimony alone; and in eee 


this tabular statement of the voters whose votes 


what result they might lead. My rule was that 
I would reject all heresay testimony, all second- 
ary evidence, and would only count such votes 
off from the sitting member, or off from the con- 
testant as were clearly shown to be irregular; and 


I have arrived at the result which I have stated— | 


that the sitting member is clearly and honestly 
entitled to occupy his seat, as having a majority 
of about twenty over the contestant. And, Mr. 


Speaker, I would venture this prediction, that if | 


these votes which are arraigned were put to vote 
to this House, one by one, and the House should 


vote on the merits of each particular case, the | 


House would arrive at the same result which I 
have arrived at, namely, that the sitting member 
is elected by a majority of twenty, more or less. 


I find, since I have made my tabular statement, | 


that, on comparing it with those votes that have 
been excluded in the report of the committee, I 
have set down one or two gentlemen as not proved 


to be illegal voters, who are counted as such in | 


the report of the gentleman from North Carolina, 
Mr. Gu.mer.] I find that I differ fromhim. But 
believe that the candid judgment of any three 
or five, or ten, or fifteen lawyers of this House— 
were they not members of Congress—would on 
this question arrive at the conclusion that the sit- 


ting member has a majority equal to the one offi- | 
cially reported. I do not, by these remarks, intend | 


to impugn the motives or acts of members of Con- 
grees; but we are too apt to be swayed by partisan 

eelings. They should never operate on us inacon- 
tested election. We do not know how soon our 
own turns may come. Therefore let us approach 
this question divested of all partisan feeling, with 
the single aim of arriving at a correct result; and 
letour votes be governed accordingly. I am totally 
at a loss to know how the gentleman from Illinois 
arrives at the conclusion that neither of these gen- 
tlemen are entitled toa seat here. I think that 


the evidence conclusively shows that one or the | 


other is entitled; and if the rule of law which has 
ceneeee me is the correct rule, the sitting mem- 
r must retain his seat. 

_Mr. HARRIS, of Illinois. If no one else de- 
Sires to speak upon this subject, I propose to ad- 
dress the House upon the pending question, and 
to close the debate. While I have as little interest 
or feeling in the result of the contest of these par- 
ues as any one who has spoken, thedebate which 
uae qneseres here to-day has more and more sat- 

me of the correctness of the position taken 
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|| upon which they are based. 
[ can | 
cite an instance of where I received only two votes | 


| the other. n| 
| and equal in position; and, upon scrutinizing the 
| testimony, and finding myself at an utter loss to | 
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by me in the ‘‘views’’ which I had the honor to | 
submit to the House as a minority on the Commit- | 
tee of Elections. The two sides being so wide 
apart, giving reasons for their opinions so different || 
trom each other, being unable to find any common 
ground upon which to stand, it seems to me that | 
the only safe resort for a decision in so doubtful 
a case is to the tribunal to which I propose to 
refer it. 
Some gentlemen have expressed themselves as | 
unabie to comprehend how it is that I have been 
unable to see this case as they see it, while they 
themselves are as wide asunder as the poles in 
their own views of the question presented. If 
these gentlemen had paid attention to the humble | 
attempt at reasoning which I have made in my 
report, it seems to me that they would not have 
had cause to mistrust the soundness of the conclu- | 
sions to which I have arrived, or the arguments 
I stated some time 
to the gentleman from North Car- 
matted that, if I took the ground 
would be compelled to hold 
that the sitting member had the best of the ques- 
tion. I hold with him that, before a contestant 
can be admitted to a seat held by a sitting mem- 
ber, the contestant must show a better right to 
the seat than he who holds it. This is undoubt- 
edly requisite. But for the purposes of this con- 
test, I consider them as standing on equal ground; 
and while it might be easier to shirk the respons- | 
ibility of a decision by allowing the sitting mem- 
ber to hold his seat, I cannot do it, because I am 
not satisfied that he is entitled to it. I am un- 
willing to assume that the sitting member has 
any advantage conferred upon him, by holding 
the certificate, superior to the person who is con- 
testing the legality of his election. To assume 
such premises is equivalent to offering a premium 
for fraud, force, intimidation, violence, or any | 


j 
ty 
| 
| 


since, in rep] 
olina, [Mr. 


|| means which unscrupulous candidates or party 
would reject from the evidence, I did not know to | 


zealots may choose to employ to obtain posses- | 
sion of the certificate of election. If by such means | 
a candidate obtains possession of the certificate, | 
are you to insist that, when his right to hold it 


| is brought in question, fraud is to strengthen his 


right? If he has done wrong, shall he have the 
advantage of his wrong? Lam not disposed to look 
at the question with any such degree of regard for 
the holder of the certificate as to consider him as 
having a paramount claim or superior rights over | 
I look upon them as equal in rights, 


decide between the two contending parties, | come 


|| to the conclusion that the proper mode of decision 


is to refer it back to the constituency. This case | 
is so peculiar, there is so much in the testimony | 
ofacircumstantial character; so much that is hear- 
say; so much that confuses and leaves an unsatis- | 
factory impression on the mind, that the judgment | 
is bafiied and brought to adead halt. At least it is 
unfortunately so with me; but my eight colleagues 
on the committee divide off, four and four, each 
full of confidence that they alone are right, and 
all who differ from them are wrong. I agree with | 
them all, or I agree with each division that the | 
other is in error; but, though I thus agree with 
all, I find that I receive little credit for it. 

It has been so strongly contended that hearsay | 
statements should be received as evidence to de- | 
termine questions of contested elections; and as 
the law and practice in relation to such testimony 
are stated to be so much broader and stronger 
than i have supposed them to be, and so much in | 
conflict with the opinions I have entertained, that | 
I feel it to be my duty to refer to some of the | 
points and arguments made in the debate, and en- 
deavor to answer them. 

It is contended that hearsay testimonyis proper 
to be received, and sufficient to determine the le- | 
gality of votes cast at elections; and it is alleged | 
that it has been uniformly so decided by commit- 
tees of elections ofthe House of Commons, in Eng- 
land, for hundreds of years, and by committees | 
of elections of the House of Representatives from | 
the earliest cases down tothe present time. That | 
part of the members of the committee who favor | 
the right of the contestant to the seat, say in their | 
‘“views:” . 

* The admissibility of evidence consisting of the declara- | 
tions of voters as to any matter concerning their own voting, | 
has been settled in the British Parliament repeatedly and | 


uniformly for one hundred and fifty years, and is no longer | 
to be questioned. These decisions are to be found in the 


| broad-seal case, 1840, 





numerous volumes of re election cases and of treat- 
ises upon this subject. is rule has been recognized also 
in approved books of law: 3 McCord’s Reports, 233, ; 
Phillips's Evidence, with Cow. and Hill’s notes, 322. 
sometimes treated as an exception to the rule, excluding 
the hearsay declarations of third persons; but generally it 
is put upon the ground that in elections, contested because 
of illegal votes being received, each voter challenged is a party 
to the proceeding, and, therefore, whatever he says about 
his own voting is an admission or confession. _ In Congress, 
also, white the undersigned find several ee dis- 
tinctly adopting or recognizing the rule, they none where 
it has been decided the other way, except in Newland vs. 
Graham, 1835-36. Against this they refer to the following : 
Contested Elections, 80, 260, 272, 282, 367, 750; the 

} House Re » No. 541 pp. 699 
749; Farley vs. Runk, 1845-46, and Monroe vs. Jackson, 
1847-48. In Engiand, asin some Of the States of this Union, 
the voting being viva voce, a class of declarations continu- 
ally occuring in States where elections are by ballot, are 
there, of course, almost unknown. We refer to declara- 
tions by voters as to how they voted. One case, however 
accidentally occurred in Parliament where the poll list did 
not show for whom the party had voted, and so his state- 
ment as to how he intended to vote, made to a third person, 
was allowed to be given in evidence: the Windsor case, 
1807; P. and O. election cases, 173. No distinction has 
been set up in thie country, nor do the undersigned perceive 
any ; both are but hearsay, and the latter affects the party 
as much and in the same way as the former; and as the 
voter cannot be compelled to testify as to his qualifications, 
so neither can he as to how he voted.” 


This statement of the law of evidence, as ap- 
plied to contested elections, must be shown to be 
correct, or the conclusion to which that portion 
of the committee have arrived is erroneous. Is 
the statement correct? and if so, does it show the 
establishment of a rule applicable to this case ? 

Nearly all the cases referred to in the contested 
elections in England refer to the qualifications of 
the voters alone. The votes there are given viva 
voce; and the register lists and poll-books show 
the names and residences of the voters, and the 
names of those for whom the votes. are cast; leav- 
ing the question of qualification as the only one 
that can ordinarily arise in contests for seats in 
the House of Commons. Those who are entitled 
to vote in the counties in England are ‘*freehold- 
ers having land or tenements to the value of forty 
shillings a year above all charges, &c. Copy- 
holders or of any other tenure than freehold, 
whether of inheritance or for life, tothe value of 
ten pounds, above rents and charges, &c. Les- 
sees or assignees for a term originally created for 
sixty years or more, value ten pounds; for twenty 
years or more, value fifty pounds above rents and 
charges,’’&c. In the boroughs, ineluding cities 
and towns, the qualifications are different; but in 


| all, the possession of certain property interests are 


requisite; and in questions that have arisen in 


| England as to the qualifications of voters, in mos? 


cases it has directly related to their existing inter- 
est in property. And proceeding upon the pre- 
sumption that a man will not make a confession 
or declar ation against his pecuniary interest, it is 
true, that many cases are reported in the English 
books when the statements of the voter against his 
interest have been received to exclude his vote. 
There are also decisions there against the ad- 
missibility of such statements, but the general 
current is in favor of their reception, But it will 
be clearly seen that the statement of a person 
against his possession, or right of possession, of 
a tangible, existing, valuable interest or estate, 
and by which his possession or right of posses- 
sion may be lost, isa very different matter from the 
loose and often foolish talk of persons who may 
not be even aware of the import or consequences 
of what they say, or may mean the reverse of the 
construction placed upon their words by the hearer, 
Then the hearer himself may have lost, misap- 
prehended, or forgotten some of the words used, 
and inferences may be drawn from them wholly 
erroneous. You once establish such a rule, and 
every illegal voter can, by making a false state- 
ment in the presence of a witness, make it appear 
that he voted directly the reverse of the fact; and 
while he, in truth, voted for you will deduct 
his vote from B. In this country, where almost 
every one has a voice at the polls, it is doing, in 
my judgment, violence to reason, to hold that ad- 
missions and declarations here, as to the qualifi- 
cations of voters, more especially those made 
before and after voting, are to be placed upon the 
same footing as in England, where the admissions 
and declarations are against the pecuniary inter- 
est of the party making them, or whefe, relating 
to the question of bribery, they go to the effect 
of attaching to him who makes them the severest 
disgrace—a disqualification forever from voung, 
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and extreme penal consequences. There is no | in a 
similarity or analogy in the condition of things | 


that ought to make the decisions there authority 
here. Declarations or admissions made at the 


polls, when the act of voting is performed, may | 


often, with the greatest propriety, be admitted as 
na pee of the res geste. eo 
which I have found in the English decisions, 
where the statements of a party, as to whom he 


had voted for, were ever received in evidence, and | 


that is the Windsor case; but that was received 


because neither party objected, and cannot be | 


cited as a precedent. The cases cited in Ph, Ev. 
Con. and H., note 322, and taken from 3 Mc- 
Cord R., note 233, and they, in turn, from the 
English cases cited, which I have attempted to 


show have no analogy to our condition of things | 


here. 
dents. 

As to the view that ‘‘ each voler challenged is a 
party to the proceeding,’’ it may be that where 
there is evidence of record, or reesiy establish- 
ing that a person voted, and for whom he voted, 
his declarations at the polls, or coupled with all 
the circumstances surrounding him, may be ad- 
mitted, its weight and effect to be determined in 
each case asit arises. Where it is proved thata 
person voted, and for whom he voted, he may be, in 
one sense, said to be a party with him for whom he 
voted, and, so far, a party to the proceeding; but 
it is begging the whole question to assume that a 
person voted, that he voted for a given candidate 
—and that his vote is illegal, and, by this assump- 
tion, make him aparty to the proceeding, for the sake 
of getting his declarations, and then bring ina 
third person and prove what they are,and, by this 
process, strike a vote from the poll. This process 
is too subtile and too dangerous for my approba- 
ution. 

Butin the foregoing extract of the ** views”’ of 
the friends of the contestant, itis stated that these 
alleged English decisions have been recognized 
and followed in this country; and as cases in 
point, weare cited to ‘*Contested Elections,” pages 

0, 260, 272, 282, 258, 367, 750; the broad-seal 
case, 3 Howard Reports, 1840, pages 699, 749; 
Farlee vs. Runk, 1845-46; and Monroe vs. Jack- 
son, 1847-48. This is a formidable array of 
authorities, and if they sustain the view taken, 
they ought to be entitled to great respect, if not 
allowed to control our decision. 
on page 80 is that of Trigg vs. Preston, and on 
page 80 nothing is found upon the subject of hear- 
say testimony, except a speech of a member of 
the House, who argued in favor of Trigg; but the 


So much for these authorities and prece- 


House decided against him, his report, and his | 


argument. This, it would seem, is not very bind- 


ing authority in favor of hearsay testimony. The | 


next case, 260, (Kelly vs. Harris,) contains not a 
word upon the subject of declarations, admissions, 
or hearsay evidence. The next, 272, (Easton 
vs. Scott,) I have examined with great care, but 
find nothing relating to this question of evidence— 
not one word; but after a long discussion, the 
House vacated the seat, and sent the parties back 
to their constituents—what I am asking shall be 
done in this case. Case page 282 is the same, 
Easton vs. Scott. The next, 258, (Barrett vs. 


Bayley,) has not a word upon the subject which || 


1 have been able to find by the most careful read- 


ing. The next, 367, (Reed vs. Cosden,) contains | 


an argument by the sitting member (Cosden) in 
favor of receiving the declarations of voters in 
evidence; but the House seems not to have re- 
garde:| it, for he was ejected from his seat, and it 
was given to the contestant, (Reed. ) The last 
one cited from the Contested Election Cases, is 


that of 749, (Letcher vs. Moore.) The long re- | 


| majority, and dissented from by all the members 
|| of the minority of the committee; and whoever 


There is but one case | 


The case cited | 


THE CONGRESSIONAL GLOBE. 








the report in that case, it was con- 


curred in by the members of the party having the 


will take the trouble to examine, and eompare the 
testimony with the present, will find this cele- 
brated committee ruling both ways upon the same 
sort and grade of evidence. 

But, Mr. Speaker, I deny that even that case 
sustains the doctrine contended for. The major- 
ity of the committee held that it was erroneous 
to hold the voteras a pane to the proceeding ex- 
cept at the polls, and they declare on page 695 of 
the report, that ‘* mere hearsay declarations of the 
alleged voter as to the fact of his having voted have 
been uniformly rejected.”’ The only language used 
by the committee in their report in that case, 
which at all looks in the direction of the admis- 
sibility of hearsay evidence, is found on page 
699, where it said: 

** Although in numerous instances the voter being exam- 
ined as a witness, voluntarily disclosed the character of his 
vote, yet in many eases, he either did not appear, or, appear- 
ing, chose to avail himself of his legal right to refuse to an- 
swer in that point. In such cases the proof of general rep- 
utation, as to the political character of the voter, and as to 
the party to which he belonged at the time of the election, 
has been considered sufficiently demonstrative of the com- 
plexion of his vote. When no such proof was adduced on 
either side, proof of the declarations of the voter has beeu 
received, the date and all the circumstances of such decla- 
rations being considered as connecting themselves with the 
questions of eredibility and sufficiency. In every instance 
where the proof under all the circumstances was not suf- 


ficient to produce conviction, the vote has been left unap- 
propriated.”? 


This statement amounts to very little. The com- 
mittee adopt no rule, fix no principle, and leave 
nothing for precedent. They accept proof of ‘* dec- 
larations being considered as connecting them- 
selves with questions of credibility and sufficiency,”’ 
and when these were ‘* not sufficient to produce 

| conviction, the vote has been left unappropria- 
| ted.’’ Conviction in whom? Conviction of what? 
What may convince one mind of one thing, may 
convince another mind otherwise. It will be seen 
that nothing is settled here. But if we look at the 
ruling of the committee, we shall find that in most 
cases they reject this hearsay and doubtful testi- 
mony. I turn at random and take the vote of A. 
P. Brink. The whole evidence concerning his vote 
is found on pages 200, 201, 205. Samuel Price 
swears: 

“| know Andrew P. Brink. After the election of 1838, 
(I think the same day,) saw Andrew P. Brink and James 
H. Brink, his brother, in my fulling-mill. James told him he 
had voted when he was not twenty-one. Andrew appeared 
to be angry, and told his brother he knew he lied. James 
is the elder brother. I thought James was teasing him at 
the time. I act withthe Democratic party. Itis said James 
H. Brink isa Whig. He professes to be such. In political 
sentiments, A. P. Brink is with the Adminstration party. Do 
not know whether or not [I have heard him say how he 


voted, but from what I know, I have no doubted he voted 
an Administration ticket.’’ 


as appeared by the poll list. 
James H. Strible swears: 


*“T do not know what are the sentiments of A. P. Brink, 
except by reputation. I believe him to belong to the Ad- 
| ministration party.’’ ’ 


James H. Brink swears: 


“Tam elder brother of A. P. Brink. T am not positive 
as to his age, nor can I tell the month he was born. I was 
of Opinion he was not of age at the election of 1838, and told 
| him so at that time. Ihave told him so since. When Il 
| talked to him, he would not give me any satisfaction. On 
| the morning of the election I talked with him. Judge Price 

came to the fulting-mill, where we worked, and talked to 
us about voting. I then said Andrew P. Brink and Samuel 

A. Price were not of age, and not entitled to vote. There 
| was a good deal said which I cannot repeat. Andrew P. 
| Brink said he was going to vote the Administration ticket ; 
| but I do not know that he voted it—do not know that he 
| voted at all. Lf have talked with him sinte, and, from his 


eal of this case, covering one hundred and thirty- || conversation, I have no doubt he voted an Administration 


ve pages of the volume, shows the interest and 
zeal displayed in its contest. So far from this 


|| ticket. 
|| that Samuel A. Price and Andrew P. Brink were both mi- 


It was the common talk among the men at the mill 


nors atthe time. They did not pretend to deny it. I will 


case favoring the doctrine stated, it is manifestly || be twenty-five the Lith of July next. There is a sister next 


against it. 
case, 


“he Committee of Elections, in that 


*« Resolved, That all declarations or statements made by | 


voters after the election, relative to their rights of suffrage 
be rejected.”’— Page 750, - y 


But the committee ia that case, in fact, went 


further, and rejected statements made before, as || the Journal, when the committee 


well as after, the election. (Vide testimony of 
Thomas Poole and others, page 835.) 

But the case relied on so confidently to sustain 
the admissibility of heresay evidence, is the 
broad-seal case, 1839-40. It will be observed that, 


me, and older than Andrew. 
| drew is next to her.’’ 
This is all the evidence relating to this voter. 
| One would suppose, if hearsay evidence and cir- 
' cumstantial testimony could prove a vote bad, this 
| would be sufficient; but by was to 47 of 
ecided on the 
uestion of deducting this vote, Méssrs. Fillmore, 
Smith, and Botts, voted ay; and Messrs. Rives, 
Brown, and Mr. Chairman, no—so the vote was 
retained and held good. So will be found almost 
every instance, in this “ broad-seal case;’’ and 


I do not know her age. An- 


Alpheus Gusten swears that A. P. Brink voted | 
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when these decisions are otherwise, they are made 
by a strict party vote, and thus lose their force ag 
‘wiparon Thus much for this authority. | cay 

nd nothing in it to support the views advanceg 
in favor of this hearsay testimony. 

There are but two cases remaining, that of Far. 
lee vs. Runk, and Monroe vs. Jackson. In the 
former case, it turned upon the legality of certain 
votes cast by the students of Princeton college, 
The minority were in favor of hearing evidence 
| of the declarations of the voters; the majority of 
the committee express no opinion upon the point, 
It will be seen, also, by the evidence, that jt 
turned more upon the proof, the party to which 
the voters belonged, than upon their declaratiojis, 
The House, by the casting vote of the Speaker, 
decided to retain Mr. Runk in his seat, ang 
against the recommendation of the minority, who 
| were in favor of receiving hearsay testimony, 
This would seem an authority against the rule, and 
not one in its favor. 

In the latter case of Monroe vs. Jackson the 
subject of hearsay testimony is alluded to, both 
by the majority and minority; but it was no where 
settled and decided. The whole case turned upon 
the vote of certain paupers; the proof as to how 
they voted was purely circumstantial, and not 
| hearsay; and it resulted in declaring the seat va- 
| cant, and remanding the election back to the peo- 
| ple. These are the authorities relied upon for 
| establishing this dangerous rule; but, in my opin- 
| ion, they settle the question strongly against it. 
| This conclusion, it seems to me, settles this case 
| fully, so far as to show the contestant not entitled 
|| to the seat. 
| The laws in New Jersey and Ohio are very sim- 
| ilar for making and preserving a copy of the poll- 
| books. ‘They areas accessible in one State as in 
| the other; yet, in the New Jersey case, the com- 
mittee broadly declare that they have in every 
case rejected evidence of the declarations of voters, 
as to the fact of their having voted at the election; 

and this must have been for the reason that the 
| poll-books furnished the best evidence of the fact. 

Mr. LAMAR. I have this to say in respect 
to that citation: that the majority of the commit- 
tee and the minority of the committee say, in un- 
mistakable language, that they have received 
evidence of the declarations of voters as to the 
complexion of their votes. It is true they say 
they have uniformly rejected hearsay declarations 
as to the fact of a vote; but my only way of rec- 
onciling that seeming inconsistency is, that they 
reject hearsay evidence of a declaration. If the 
| witness will not swear directly himself to the fact, 
they reject hearsay declarations as to the fact. 
The declaration of a voter is one thing; but when 
you speak of hearsay declarations, you must 
speak of a declaration proved by hearsay evi- 
dence. It is that which is meant by hearsay evi- 
dence. That is the state of facts. They did re- 
ceive the declarations of the voter himself as to 
his vote. 

Mr. BINGHAM. Does notthe gentleman dis- 
cover, by referring to this report, the very reason 
of the rule, that so long’ as the poll-books were 
open for inspection, they rejected hearsay evi- 














|| dence upon facts which were susceptible of being 


proven by record evidence ? 

Mr. HARRIS, of Illinois. The fact is never- 
'| theless stated by this committee in the New Jer- 
sey case, that they have uniformly rejected the 
statement of the voter as to the fact of his hav- 
ing voted. Now, sir, that is the rule which was 
established by them, and it is a rule which ought 
to govern us now. I think it an important and 
useful rule. In the case now under consideration, 
there is no proof that many of those voters whose 
rights are questioned, did, in fact, vote, except 
the statements of other witnesses, Under the rule, 
this testimony should be rejected, because other 
and better evidence could have been procured. 
And in the New Jersey case, so confidently relied 
upon by my friend from Mississippi, [Mr. La- 
MAR,] I have already shown that it did not turn 
upon hearsay testimony; and when the legality 
of a vote was determined, it was from circum- 
stantial, and not hearsay evidence; and even 
that, they think, should be received with great 
caution. They take all the circumstances into 
consideration, and reject the evidence where 1t 
does not produce conviction. 

Now, a word in regard to these negro votes. It 
seems to me that there is no testimony satisfac- 
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